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I. IDENTITY OF RESPONDING PARTY 

This response is respectfully submitted by the Empire Health 

Foundation, as successor in interest to Deaconess Medical Center 

(hereinafter "Deaconess"). Deaconess submits this response to both Ms. 

Arellano's motion for discretionary review and to her statement of 

grounds for direct review. This response is respectfully submitted 

pursuant to RAP 2.3, RAP 4.2, and pursuant to the Court's May 8, 2017 

scheduling order. 

II. DECISION SUBJECT TO THIS MOTION 

Ms. Arellano seeks direct interlocutory review of the Spokane 

County Superior Court's March 3, 2017 order dismissing Ms. Arellano's 

claim for loss of parental consortium. 

III. RESTATEMENT OF THE ISSUE 

Ms. Arellano's statement of the "issues" is an improper summary 

of her argument. Properly stated, the issue before the Court is whether the 

Superior Court's application of Washington's three-year limitations period 

to the undisputed facts of this case implicates RAP 2.3's standards for 

discretionary review and/or RAP 4.2's standards for direct review. 



IV. RESTATEMENT OF THE FACTS AND OF THE CASEI  

On August 9, 1998, Deyanira Arellano gave birth to twin 

daughters, Alyssa Hawkins and Alexis Hawkins. (Exhibit A, ¶ 3.1).2  Ms. 

Arellano gave birth at Kadlec Medical Center in Richland, Washington. 

Id. The twins were significantly premature — 31 gestational weeks. Id. 

Alyssa Hawkins' health was notably poor from birth. See id. at 

¶ 3.2. She required treatment for infant respiratory distress and serious 

bowel defects. Id. Within a few days of her birth, it became apparent that 

Alyssa Hawkins required prompt surgical intervention. See id. The infant 

Ms. Hawkins was, therefore, airlifted to Deaconess Medical Center in 

Spokane. Id, See also Exhibit C, p. 5. 

A. 	THIS CASE AROSE FROM A PHARMACY TECHNICIAN's ERROR. 

While at Deaconess, Alyssa Hawkins received life-saving care to 

stabilize her premature respiratory system and to surgically repair her 

bowel defects. See id. at ¶¶ 3.2 and 3.3. However, she also experienced a 

medication error while at Deaconess. See id. at T 3.5. 

1  Deaconess' motion for summary judgment accepted the Complaint's 
allegations as true. 

Z  Citations to "Exhibits" refer to the Exhibits submitted with Ms. 
Arellano's Motion for Discretionary Review and Statement of Grounds for 
Direct Review. 
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A Deaconess pharmacy technician made a calculation error while 

preparing a potassium infusion for Ms. Hawkins. Id That error resulted 

in Ms. Hawkins receiving too large a dose of potassium. Id That 

pharmacy error occurred on August 24, 1998. Id. 

B. DEYANIRA ARELLANO BROUGHT A CLAIM FOR LOSS OF 
CONSORTIUM, ALLEGING DAMAGE To HER RELATIONSHIP WITH 
ALYSSA HAWKINS. 

Although the medical care that is at issue occurred in 1998, no suit 

was brought until 2016, when Alyssa Hawkins' 18th birthday was drawing 

near. See generally id. The suit made three separate claims: (i) Alyssa 

Hawkins' RCW Ch. 7.70 claim for medical negligence; (ii) Alyssa 

Hawkins' claim for loss of consortium; and (iii) Deyanira Arellano's claim 

for loss of consortium. See id. The pending motion for discretionary 

review pertains solely to Ms. Arellano's claim for loss of consortium. See 

generally Exhibit B. Ms. Arellano's claim asserts that Deaconess' 

medical negligence proximately caused damage to Ms. Arellano's 

relationship with Alyssa Hawkins. See generally Exhibits A& B. 

C. DEACONESS ADMITTED THAT THE PHARMACY TECHNICIAN WAS 
NEGLIGENT. 

In response to Ms. Hawkins' motion for partial summary judgment, 

Deaconess stipulated that the pharmacy technician's error constituted 

medical negligence. Appendix 1, p. 1(filed herewith). Discovery with 
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respect to Ms. Hawkins' medical negligence claim, therefore, is focusing 

on the causation and damages elements of the claim. See id. at pp. 1-3. 

Speciflcally, the primary dispute in the case is whether Ms. Hawkins' 

claimed injuries were proximately caused by the pharmacy error or 

whether those claimed injuries owe themselves to one or more of the 

preexisting conditions that required Ms. Hawkins to be airlifted to 

Deaconess as an infant. See id. 

D. 	DEACONESS BROUGHT A SUCCESSFUL STATUTE OF LIMITATIONS 
1VIOTION WITH RESPECT TO 1VIS. ARELLANO'S CONSORTIUM 
CLAIM. 

The Complaint contained a number of allegations that established 

that Ms. Arellano's loss of consortium claim acerued far more than three 

years prior to the suit's commencement. See generally Exhibit A. 

Specifically: 

■ Alyssa Hawkins is one of two twins, and Ms. Arellano began to 

notice differences between the girls (Alyssa and Alexis Hawkins) 

immediately following the potassium overdose. Id. at ¶ 3.6. 

• By preschool, Alyssa Hawkins had begun to miss developmental 

milestones that Alexis Hawkins had met. Id. at ¶¶ 3.7 — 3.9. 

~ Ms. Arellano understood that Alyssa Hawkins would never be 

able to live or work independently. Id. at ¶ 3.10, see also 

Appendix 2 (filed herewith). 
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Based upon those assertions, Deaconess brought a motion for 

summary judgment with respect to Ms. Arellano's claim. Exhibit B. 

Deaconess argued that Ms. Arellano's claim was time-barred, having 

accrued more than three years before the suit's commencement. Id 

Ms. Arellano did not deny that her claim had accrued more than 

three years before commencement. See Exhibit C. Instead, she asserted 

that RCW 4.16.190 (which tolls claims during a plaintiff's childhood) 

applied to her parental consortium claim. See Exhibit C. 

The Superior Court held that settled law requires consortium 

claims to be evaluated on their own merits, separate and distinct from any 

claim by an injured plaintiff. See Exhibit C. The Superior Court also held 

that the statutory childhood tolling provisions were inapplicable to Ms. 

Arellano's claim. Id. And, therefore, the Superior Court dismissed Ms. 

Arellano's claim as time-barred. Id. 

Ms. Arellano filed a timely notice of intent to seek discretionary 

review. Appendix 3(filed herewith). Ms. Arellano opted to seek direct 

review to the Supreme Court of the State of Washington. Id. 



V. ARGUMENT 

A. 	lVIS. ARELLANO CANNOT DEMONSTRATE ANY BAS1S FOR 
INTERLOCUTORY REVIEW OR FOR DiRECT REVIEW. 

The Spokane County Superior Court's order dismissing Ms. 

Arellano's consortium claim is not an immediately appealable order. 

Therefore, Ms. Arellano's motion must be analyzed pursuant to RAP 2.3's 

discretionary review criteria. 

Ms. Arellano chose to ask the State Supreme Court to accept direct 

review of the Superior Court's interlocutory order. Therefore, the motion 

must be weighed against RAP 4.2's criteria as well. 

Ms. Arellano's motion fails to satisfy either Rule's requirements. 

Deaconess, therefore, respectfully asks the Court to deny Ms. Arellano's 

motion. 

1. 	There is No Basis to Grant Discretionary Review of the 
Superior Court's Summary Judgment Order. 

RAP 2.3 governs acceptance of discretionary review. 

Subparagraph (b) of the Rule identifies four criteria for determining 

whether to accept review. RAP 2.3(b). The criteria ask whether the trial 

court proceedings involve/include: (i) obvious error rendering further 

proceedings useless; (ii) probable error that substantially affects the status 

quo or limits a party's ability to act; (iii) a significant departure from the 

aceepted and usual course of judicial proceedings; or (iv) a trial court 
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certification (or a stipulation by the parties) that the order involves a 

controlling question of law as to which there is a substantial ground for 

a difference of opinion and that immediate review would materially 

advance the litigation's resolution. Id. 

Washington's appellate courts are not required to aecept a trial 

court's certification pursuant to RAP 2.3. See id., see also 2A Wn. Prac., 

Ru1es Practice, RAP 2.3 (8th ed., 2016 Update). A trial court certification 

is, therefore, simply one of the eriteria that the Court must consider. 

In this matter, the trial court certified Ms. Arellano's claim for 

immediate review. See Bxhibit D. However, the trial court's certification 

was contrary to RAP 2.3. The Court should, therefore, disregard the 

certifieation and deny Ms. Arellano's motion. 

RAP 2.3(b)(4) allows for certification only in cases involving a 

substantial ground for legal disagreement. The limitations issue that 

required Ms. Arellano's claim to be dismissed turned on settled law. 

Settled law holds that loss of consortium claims are separate from the 

injured plaintiff's claims, and settled law holds that the statute of 

limitations begins to run when the relationship is damaged, not when the 

underlying tort occurred. Oltman v. Holland American Line USA, Inc., 

163 Wn.2d 236, 249 (2008); Reichelt v. Johns-Manville Corp., 107 Wn.2d 

761 (1987); Ginochio v. Hesston Corp., 46 Wn. App. 843, 847 (1987). In 



addition, no Washington State Court has ever applied RCW 4.16.190's 

tolling provisions (for children's claims) to an adult's claim. The trial 

court's dismissal of Ms. Arellano's claim was mandated by settled law, 

and there were no grounds for any reasonable difference of opinion with 

respect to the status of the law. 

There was no error — obvious, probable, or otherwise — in the trial 

court's analysis. Washington State law is settled with respect to the 

application of limitations to consortium claims, and undisputed facts 

(taken from the Complaint) demonstrate that Ms. Arellano's claim was 

time-barred. There is, therefore, no basis or justification for accepting 

discretionary review. 

2. 	There Is No Basis to Accept Direct Review of tf:e Superior 
Court's Summary Judgmeut Order. 

Separate and apart from her inability to demonstrate any basis for 

discretionary review, Ms. Arellano cannot justify her request for direct 

review to the State Supreme Court. RAP 4.2 permits direct review only in 

narrow circumstances, and none of those circumstances apply to Ms. 

Arellano's claim. RAP 4.2, however, does not guaranty that the State 

Supreme Court will accept review; even if a case fits within one of RAP 

4.2's criteria, the State Supreme Court may deny review. 2A Wn. Prac., 

Rules Practice, RAP 4.2 (8th ed., 2016 Update). 



Ms. Arellano appears to3  rely upon RAP 4.2(a)(4), which allows 

direct review in cases that involve "a fundamental and urgent issue of 

broad public import which requires prompt and ultimate determination." 

See generally, Ms. Arellano's Statement of Grounds for Direct Review. 

However, Ms. Arellano's claim does not involve any fundamental issue; it 

does not include any urgent issue of broad public import, and nothing 

about Ms. Arellano's claim requires prompt determination. Ms. 

Arellano's claim is a straightforward claim for loss of eonsortium, and the 

legal issue involves application of settled law to undisputed facts. Nothing 

about Ms. Arellano's claim justifies the extraordinary relief that she is 

seeking. 

Importantly, Ms. Arellano opted not to pursue a final judgment, 

pursuant to CR 54(b). Ms. Arellano could have secured immediate review 

(as a matter of right) through CR 54(b). Having made the strategic 

decision not to do so, Ms. Arellano should not be heard to argue that 

interlocutory review is neeessary. 

Ms. Arellano's claim does not present any issue that warrants 

direct review. Ms. Arellano's clahn presents a singular dispute between 

private parties; there is no indication that the issues implicated by Ms. 

3  Ms. Arellano does not specifically address any of RAP 4.2's provisions. 
However, Ms. Arellano used language from RAP 4.2(a)(4) in her 
Statement of Grounds for Direct Review. 



Arellano's claim arise with any frequency before Washington's Courts; 

Ms. Arellano chose not to pursue a CR 54(b) final judgment; and Ms. 

Arellano will have every opportunity for appellate review when Ms. 

Hawkins' claims are resolved. Deaconess, therefore, respectfully asks the 

Court to deny Ms. Arellano's motion for direct review. 

B. 	1VIS. ARELLANO'S CLAIM WAS PROPERLY DISMISSED AS 
UNTIMELY. 

A parent's loss of consortium claim is controlled by RCW 

4.24.010; the statute states: 

A mother or father, or both, who has regularly contributed 
to the support of his or her minor child, and the mother or 
father, or both, of a child on whom either, or both, are 
dependent for support may maintain or join as a party an 
action as plaintiff for the injury or death of the child. 

Id. For purposes of this motion, Ms. Arellano focuses on the proviso 

permitting a parent to maintain a separate action or join an action with the 

injured child. See generally, Ms. Arellano's Motion for Discretionary 

Review. 

That proviso, however, is simply a permissive joinder provision. 

Nothing within the provision affeets the relevant limitations period. In 

fact, taking Ms. Arellano's argument to its logieal conclusion would 

perniit Ms. Hawkins' father (who was not a party to the original suit) to 

file his own loss of consortium claim at any time before Ms. Hawkins' 
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21 st birthday. No provision of law would allow such an absurd result; 

however, that is the precise result of Ms. Arellano's assertion. 

1. 	Settled Law Requires Loss of Consortium Claims to Be 
Brought Within Three Years ofAccruaL 

A loss of consortium claim must be brought within three years of 

the injury to the parent-child relationship. See, RCW 4.16.080(2) (three- 

year statute of limitations applies to any other injury to a person). See also 

Green v. American Pharmaceutical Co., 136 Wn.2d 87,94 (1998) (RCW 

4.16.080(2) applies to consortium claim) 4 

Washington law with respeet to accrual is also well-established 

and settled. See id. at 95. A cause of action accrues when the plaintiff 

knows, or should have known, the essential elements (duty, breach, 

causation, and damages) of his or her claim. Id., see also Reichelt v. 

.lohns-Manville Corp., 107 Wn.2d 761, 772 (1987). 

Ms. Arellano has been aware of her daughter's debility since 1998. 

Ms. Arellano has been aware that her daughter's debility presented 

damage to the mother-daughter relationship since 1998. Since then, Ms. 

Arellano has believed that the pharmacy technician's error causedher 

daughter's debility. In fact, Ms. Arellano asserted that she was aware that 

4  The elaim accnaes once any daniage is known. Green, 136 Wn.2d at 95. 
Ms. Arellano's assertion that Ms. Hawkins' damages continue to be 
revealed is, therefore, irrelevant to when the claim accrued. 
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her daughter suffered from developmental delays by the time that she 

began pre-school. See generally, Exhibit A. Even accepfing Ms. 

Arellano's argument, she was aware of her loss of consortium claim by 

2001 — when Ms. Hawkins would have begun pre-school. 

Thus, under Washington law, Ms. Arellano's claim accrued as 

soon as she knew her daughter had a cognitive deficiency or 

developniental delays that interfered with the parent-child relationship. 

Pursuant to the Complaint's allegations, Ms. Arellano knew of her 

daughter's debility long before 2013 — three years prior to filing. The trial 

court, therefore, correctly held that Ms. Arellano's claim was time-barred. 

2. 	Settled Law Requires Ms. Arellano's Claim to Be 
Analyzed Indeperadently from Ms. Hawkins' Claim. 

Loss of consortium claims are separate and independent claims 

that are not derivative of any underlying injury claim and that need not be 

joined with any underlying injury claim. Oltman v. Holland America Line 

USA, Inc., 163 Wn.2d 236, 249 (2008). Thus, "the statute of limitations 

governing [a consortium] claim should begin to run when [the plaintiffJ 

experienced her injury, not when [the underlying injury became known]." 

Id., citing Reichelt v. Johns—Manville Corp., 107 Wn.2d 761, 776 (1987). 

As such, "[t]imeliness of the [underlying injury claim] does not 

necessarily determine the" timeliness of the consortium claim. Id. 
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In Oltman v. Holland America Line USA, Inc. , the State Supreme 

Court made it clear that loss of consortium is a separate and independent 

claim: 

In Lund v. Caple, 100 Wash.2d 739, 744, 675 P.2d 226 
(1984), we held that the "deprived" spouse may sue for loss 
of consortium by either joining in a lawsuit with the injured 
spouse, or by bringing an independent suit. The loss of 
consortium claim is separate and independent rather 
than derivative. Green v. A.P.C., 136 Wash.2d 87,101, 
960 P.2d 912 (1998); Reichelt v. ,Tohns—Manville Corp., 
107 Wash.2d 761, 776, 733 P.2d 530 (1987). Under state 
law, a loss of consortium claim is not barred simply 
because no claim can be brought based on the injury of the 
injured spouse. For example, the statute of limitations 
begins to run on a loss of consortium claim when the 
deprived spouse experiences injury, not when the 
injured spouse is injured. Reichelt, 107 Wash.2d at 776, 
733 P.2d 530. Timeliness ofthe injured spouse's claim 
does not necessarily determine the deprived spouse's loss 
of consortium claim. Id. 

Oltman, 163 Wn.2d at 250 (boldface added). The State Supreme Court's 

decision in Reichelt v. Johns-Manville Corp., 107 Wn.2d 761 (1987), also 

demonstrates the independence of consortium claims: 

We recently held that a loss of consortium action is a 
separate cause of action that need not be joined with the 
injured spouse's elaim. Even more recently the Court of 
Appeals cited that holding aiid stated that "[w]e conclude 
the Supreme Court has characterized the [loss of 
consortium] action as separate and independent rather 
than derivative." 

*+~ 
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Since [the plaintiffls] claim for loss of consortium is a 
separate cause of action in Washington, it logically follows 
that the statute of l3mitations governing her elaim 
should begin to run when she experienced her injury, 
not when her husband knew of his injury. Based on the 
foregoing, we conclude that a deprived spouse's loss of 
consortium claim is not necessarily determined by the 
timeliness of the impaired spouse's claim. 

In order to decide whether Mrs. Reichelt's claim is time 
barred, therefore, it must first be ascertained when her 
cause of action as the deprived spouse accrued. 

Reichelt, 107 Wn.2d at 776-77 (boldface added & quotations and citations 

omitted). Thus, Ms. Arellano's claim acerued as soon as she knew that 

her relationship with Ms. Hawkins had been impaired — that is, as soon as 

Ms. Arellano knew that Ms. Hawkins suffered from a cognitive or 

developmental delay. 

3. 	There is No Factual, Legal, or Policy-Based Justification 
to Toll the Limitations Period for Ms. Arellano's Claim. 

There is no authority to support Ms. Arellano's assertion that RCW 

4.16.190 (which applies to claims by children) should apply to Ms. 

Arellano's adult claim for consortium. A child is incapable of making an 

effective election regarding whether to initiate suit; as a result, 

Washington enacted a tolling statute to ensure that the Plaintiff becomes 

able to make an effective election. A parent (an adult), on the other hand, 

is never subject to that incapacity. Once the parent knows that his or her 

child was injured, that parent must chose to sue or not to sue. There is no 
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basis in law, in equity, or in policy to excuse any parent from the 

consequences of making the strategic decision not to bring suit. 

Settled law and undisputed facts required Ms. Arellano's claim to 

be dismissed, and the same settled law and undisputed facts require her 

motion for discretionary review to be denied. Settled law establishes that 

Ms. Arellano's consortium claim was separate and independent from Ms. 

Hawkins' medical negligence claim. Settled law establishes that Ms. 

Arellano's consortium claim was subject to a three-year limitations period. 

Undisputed facts demonstrate that Ms. Arellano's claim accrued far more 

than three years before she commenced suit. And there is no basis in law, 

in fact, or in policy to toll that three-year limitations period. 

VI. CONCLUSION 

Based upon the foregoing, the Court file, and the pleadings therein, 

Deaconess respectfully asks the Court to deny Ms. Arellano's motion for 

discretionary review. 

RESPECTFULLY SUBMITTED, this 30th day of June, 2017. 

P.S. 

RYAR IvI. $EAUD013d, W~B #~0598 
TIMOTHYM.LAWLOR,, S A 16352 
MATTHEW W. DALEY, S A 36711 
Counsel for Deaconess 
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Plaintiffs, 

rxO 

DEACONESS MEDICAL CENTER, a 
Washington Non-Profit Corporation; 

DEACONESS MEDICAL CENTER'S 
RESPONSE TO PLAINTIFFS' 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT AND MEMORANDUM 
IN SUPPORT OF MOTION FOR CR 
56(F) CONTINUANCE 

Defendant. 

CJPY 
F}riaRlal ,̀ iRe:;~ 

DEC 0 or 2016 

l"irnuthy W. Fitzycrald 
SPOKANE C61;NTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

ALYSSA ARELLANO-HAWKINS, a minor 
child, and DEYANIRA ARELLANO, 
individually, and as legal guardian for the minor 
child, 	 NO. 16-2-00887-3 

I. INTRODUCTION/RELIEF SOUGHT 
Deaconess Medical Center ("Deaconess") stipulates that its pharmacy tech employee, 

Nancy Houghton, breached the standard of care as required by RCW 7.70.040(1) when she 
mixed the potassium dose on August 24, 1998. Therefore, summary judgment on that point is 
appropriate. All other issues of liability and causa6on are contested and beyond the scope of 
Plaintiffs' motion. 

Plaintiffs have also rnoved for summary judgment dismissal of Deaconess' affinnative 
defenses numbered 6.2 (pre-existing condition), 6.3 (interveninglsuperseding cause), 6.4 
(injuries caused by third parties); and 6.5 (apponionment of fault). This motion is not filed in 
good faith. Plaintiffs' own expert defeats the rnotion. Plaintiffs' expert, Dr. Stephen Glass, 
wrote a repoil to Plaintiffs' oounsel in June of 2014 concluding that Alyssa's alleged cognit3ve 
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dysfunction was caused, in part, by her underlying/pre-existing prematurity coupled with her 
renal problems prior to the overdose.l  Dr. Glass was in a much better position than Deaconess, 
however, because he was given direct access to Alyssa and he was able to perforrn an extensive 
medical examination and testing on her. He was also given access to all of the information held 
by Plaintiffs' counsel, to include their ability to meet with Alyssa's treating health care providers 
- something they have yet to allow Deaconess to do. 

Deaconess seeks a CR 56(f) continuance of this motion. Deaconess needs the 
depositions of the health care providers who treated Alyssa before she came to Deaconess to 
utiderstand her underlying and pre-existing condition. Deaconess needs the depositions of the 
non-employee physicians who treated Alyssa while she was at Deaconess to understand how 
her pre-existing condition impacted her outcome, how the potassium overdose impacted her 
course of care, and the basis for their independent decision making before and after the 
overdose to assess intervening/superseding causes and whether her alleged injuries were caused 
by third parties. Deaconess needs the depositions of the health care providers Alyssa saw after 
her discharge from Deaconess for the same reasons and, in particular, to gain an understanding 
of the progression of her health condition in the few years of her life. Plaintiffs have access to 
aU of these providers butthey have precluded Deaeoness from talking with them outside of a 
deposition. Deaconess has been requesting these depositions for months and not a single 
deposition has been set. It is patently unfair and prejudicial to then move for summary 

dismissal. 

In addition, Deaconess needs informatioti about Plaintiffs' claims. Plaintiffs have the 
burden of proof. Washington law requires Plaintiffs to call experts to establish aertain 
Deaconess empioyees/agents violated the standard of care and that those violations caused the 
alleged daniages. Last April, Deaconess issued written discovery seeking disclosure of 
Plaintiffs' experts and their opinions. Plaintiffs' counsel has been retained and working with 
experts since 2014, yet they answered Deaconess' written discovery in June of 2016 stating "to 

' Declarafion of Ryan M. Beaudoin in Support of lleaconess Medical Center's Motion for CR 56(f) Continuance, Ex. P, p. 11. 
DEACONESS MEDICAL CENTER'S RESPONSE TO 	! 
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY l®/C W T T H E R S P O O N- K E L L E Y 
NDGMENT AND MEMORANDUM IN SUPPORT 	Attorneys & Counselors OF MOTION FOR CR 56(F) CONTINUANCE - 2 
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be supplemented" and "Plaintiffs note that discovery has only reeently commenced. As the 
facts develop through discovery, planttiff will supplement this response with specific names of 
individuals who were present and/or involved in the event." Five (5) months have passed and 
Plaintiffs have refused to supplement their answers and disclose the opinions of their experts 
despite repeated demands by Deaconess. Plaintiffs promised to address these issues by late 
Oetober, but nothing substantive has been produced. This is a very important issue, because 
Deaconess cannot begin to defend the claims, or address affirmative defenses, until it knows 
which agent/employee(s) Plaintiffs claim were negligent. Deaconess needs this information to 
respond to the present motion, believes that it will create genuine issues of material fact, and 
respectfully requests a CR 56(f) continuance. 

Il. SUMMARY OF MATERIAL FACTS 
The following is a sumrnary of the procedural history and key facts in support of 

Deaconess' CR 56(f) motion contained in the Declaration of Ryan M. Beaudoin in Support of 
Deaconess Medical Center's Motion for CR 56(f) Continuance ("Beaudoin Decl.") filed 
herewith. 

A. 	Underlyin re-Existing Conditions. 
1. Alyssa Hawkins was born on August 9, 1998, at Kadlee Medical Center. She 

was 2.5 lbs. at birth, born at 31 weeks gestation. Her mother Deyanira was 17 years old at the 
time. Deyanira had developed pregnancy induced hypertension and premature rupture of her 
mernbranes. Aiyssa and her twin sister were born by Cesarean section. Alyssa had respiratory 
distress syndrome requiring mechanical ventilation. Her respiratory course was complicated by 
a heart condition (patent ductus arteriosus). See, Beaudoin Decl., Ex. R. 

2. Alyasa was flown by Life-Flight Helicopter from Kadlec to Deaconess on 
August 13, 1998. She was in critical condition. She was transferred for management of bowel 
obstruction and she was admitted to the Neonatal Intensive Care Unit. Xd. 

3. Alyssa was treated by many health care providers while at Deaconess, to include 

I neonatology physicians who were not employed by Deaconess. Those physieians elected to 
perform a bowel surgery on August 13, 1998. After this, Alyssa had difficulties with urine 
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noduction (oliguria) requiring volume replacement. There was evidence of renal failure with 
;levated creatinine. She also had significant respiratory difficuldes when she beeame "very ill 
)n August 18" resulting in the collapse or closure of a lung (atelectasis) requiring Ventofin and 
; hest physiotherapy. Her physicians were also concerned from the time of admission about 
infection, so they elected to treat her with high grade antibiotics (Ampicillin, Gentamicin, 
Clindamycin). Id. 

4. On August 24, 1998, Alyssa reoeived an inadvertent dose of potassium. Id. 
B. 	Plaintiffs' Lawsuit. 

5. Plaintiffs filed the instant lawsuit on March 4, 2016. See, Dkt No. 1. 

6. Plaintiffs identify two causes of action against Deaconess in their Complaint: 

lr'ealigence. Defendant owed Alyssa Arellano-Hawkins a duty of care. 
Defendant breached said duty and plaintiffs' have suffered damages as a direct 
and proximate cause ofthe Defendant breach. 

Dutv to Supervise.  Defendant, Deaconess Hospital maintained a duty to 
properly supervise their patient. Providing a lethal dose of potassium to a 
neonatal patient constitutes a breach of said duty. As a direct and proximate 
result of the Hospital's failure to supervise its employees and patient, plaintiffs 
have suffered significant damages. 

See, Plarntiffs' Coniplaint, ¶¶ 4.1-4.2. 

7. On May 4, 2016, Deaconess answered Plaintiffs' Cornplaint and asserted its 
affirmative defenses. See Answer and 4ffirmative Defenses, Dkt No. 9. 

8. On June 3, 2016, the Court issued the Civil Case Schedule Order in this action. 

® 	Plaintiffs' disclosure of lay and expert witnesses is due on February 27, 
2017. 

c 	Deaconess' disclosure of lay aiid expert witnesses is due May 8, 2017. 

• The discovery cutoff in this case is July 24, 2017. 

I See, Civil Case Schedule Order, Dkt No. 10. 
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C. 

9. Deaconess propounded its first discovery on Plaintiffs on April 19, 2016. See, 
Beaudoin Decl., ¶ 8. 

10. Plaintiffs served their responses on lune 2, 2016. Id. at ~ 9, Exhibit A. 
11. On multiple occasions, Deaconess has requested that Plaintiffs supplement their 

discovery responses to key interrogatories critical for Deaconess experts to formulate their 
opinions. Id., ¶¶ 33-63, Exs. B-Q. 

12. Specifically, answers to the following interrogatories have not been properly 
supplemented which relate to expert witnesses and facts known to Plaintiffs concerning treating 
providers: 

a. Interrogatory No. 20 regarding all medical and psychological 
providers and entities that attended to or provided services to Plaintiffs 
since August 9, 1998. Id., Ex. A, p. 10. 

b. Interrogatory No. 21 regarding the details of all injuries, pain and 
disability Plaintiffs claim to have suffered as a proximate result of the 
alleged negligence of Deaconess. Id. 

c. Interrogatory No. 22 regarding opinions expressed by health care 
providers that Deaconess' care was negligent in any manner as well as 
the substance of the opinions expressed by each. Id., Ex. A, p. 11. 

d. Inten•ogatory No. 23 regarding the identity of all persons whom 
Plaintiffs will call as an expert witness at trial and Interrogatory No. 25 
regarding each opinion the experts identified in Interrogatory No. 23 
and the basis for each opinion. Id., Ex. A, p. 12. 

e. Interrogatory No. 26 regarding the subject matter or area on which 
each expert is to testify, the substance of the facts and opinions to 
whicb such expert is to testify; and a summary of the grounds for each 
opinion. Id., Ex. A, p. 13. 

f. Interrogatory No. 33 regarding the names, addresses and occupa6ons 
of all persons known to Plaintiffs who have knowledge of the facts 
concerning the incident which gives rise to this lawsuit including the 
names and addresses of a11 witnesses known to Plaintiffs who will be 
called at the time of trial for any purpose. Id., Ex. A, pp. 14-15. 
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g, Interrogatory No. 38 regarding the health care providers and facilities 
that have attended to or provided service to Plaintiffs since Plaintiffs' 
discharge from Deaconess, including their names and addresses, the 
approxicnate time frame of their services, and the reason for Plaintiffs' 
visits or treatment with them. Id., Ex. A, p. 16. 

13. Plaintiffs' answers to each of the listed Interrogatories are insufficient based on 
the rules of discovery, prior Court rulings, or Plaintiffs' own statements that they will 
supplement such responses. Id., ¶¶ 10-31. 

14. At no point after responding to Deaconess' First Interrogatories and Requests for 
Production to Plaintiffs on June 2, 2016 and prior to filing the pending motion for partial 
summary judgment on November 10, 2016, had Plaintiffs supplemented any discovery 
responses. Id, ~ 32. 

D. 	Deaconess Has Reauested Depositions of Treatine Health Care Providers. 

15. Plaintiffs' counsel George Telquist raised several discovery-related issues in an 
October 20, 2016 e-mail including the depositions of non-party neonatologists who treated 
Plaintiff; the identities of witnesses Deaconess intended to call at the time of trial; and the 
disclosure of Deaconess' expert opinions. Id., ¶ 33, Exhibit B. 

16, 	On October 21, 2016, Deaconess counsel responded to Plaintiffs' e-mail and 
outlined the following responses and issues: 

1) lleaconess requested the depositions of fourteen (14) physicians who 
treated Plaintiff at Deaconess, but Plaintiffs' counsel's assistant had not 
provided any conununication regarding dates. 

2) Deaconess requested the depositions of treating providers wbo cared 
for Plaintiff prior to and after her hospitalization at Deaconess because 
Deaconess is precluded from speaking directly to the providers. Their 
deposition testimony is essential for Deaconess consulting experts so 
that they can respond to "any claims or criticisms of Deaconess 
Medical Center." The providers include: 

i. Hee K. Rho, MD 

ii. Dr. McKay 
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iii. Anthony Hadeed, MD 

iv. Miriam Bartol-Zaragoza, MD 

v. John Henriques, MD 

vi. Philip Bernard, MD 

3) Deaconess requested the depositions of Plaintiffs' experts and 
reiterated that such testimony was necessary so that Deaconess' experts 
could prepare their own opinions. 

4) Deaconess requested supplemental discovery responses to 
Interrogatory No. 33 eoncerning the identities of individuals with 
knowledge of facts giving rise to the incident in Plaintiffs' lawsuit. 

5) Deaconess requested supplemental discovery responses to 
Interrogatory No. 38 regarding the health care providers Plaintiff has 
seen including names, address, time frame for services, and reasons for 
the visit and treatment. 

Id., 1135,  Ex. C. 

	

17. 	On October 24, 2016, Plaintiffs' counsel responded to Deaconess counsel's 
October 21, 2016 letter indicating that Plaintiffs' counsel Hrould "find and reach out to all the 
physicians listed in paragraph 1 and 2 of your letter" and would "address the alleged dericient 
answers to discovery this week." (emphasis added). Id.,, 136, Ex. D. 

	

18, 	On October 25, 2016, an attorney notified Plaintiffs that he was counsel for 
neonatologists Dr. Barsotti, Dr. Halpern, Dr. Hancock, Dr. Shapiro, and Dr. Strandness and that 
depositions of such providers would need to be scheduled by Plaintiffs through his office. Id., ~ 
37, Ex. E. 

19. On October 25, 2016, the parties attempted to schedule the depositions of 
( neonatologists, including Dr. Erik Strandness. Dr. Strandness' deposition was set to occur on 
I December 7, 2016. Id., ¶¶ 38-40, Exs. F-H. 

20. Counsel for Dr. Strandness later indic,ated that no deposition had been scheduled 
I by Plaintiffs for December 7, 2016. Id., 1 52, Ex. M. 
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21. On October 26, 2016, Plaintiffs' counsel wrote a letter regarding new discovery 
requests and additional discovery issues including a request that Deaconess disclose opinions of 
its testifying and consulting experts. Id., ¶¶ 41-43, Ex. I. 

22. Also on October 26, 2016, Deaconess served Plaintiffs with Defendant 
Deaconess Medical Center's Fourth Set of Interrogatories and Requests for Production to 
Plaintiffs. Id., N 44, Ex. J. 

23. The Fourth Set of discovery seeks critical information about each medical 
appo'rntment for Plaintiff's since September 14, 1998 including the date of the appointment, the 
reason for the appointment, eacb family member that was present during the appointment, the 
substance of conversations with the healthcare provider, the chief complaint from each visit, the 
diagnosis, and the plan for treatment. Deaconess has also requested information about the 
recommendations made to Plaintiffs by the healthcare providers and whether Plaintiffs followed 
those instructions. Id., at ¶ 45, Ex. J, pp. 4-9. 

24. The Fourth Set of discovery also requests additional information about Plaintiffs' 
experts. Id., at p. 10 (Interrogatory No. 75). 

25. On October 27, 2016, Deaconess responded to Plaintiffs' October 26, 20161etter 
which addressed the following issues: 

1) Piaintiffs' counsel made the false assertion that Deaconess was aware 
of Plaintiffs' experts for over a year. 

2) Deaconess propounded discovery on Plaintiffs concerning expert 
witness testimony on April 19, 2016, receiving responses on June 3, 
2016. Plaintiffs disclosed four new experts, but only provided vague 
references to the anticipated testimony. 

3) Of the "opinions" identified, Plaintiffs failed to distinguish which 
experts would be speaking as to which subject matters or elements of 
Plaintiffs' claims. Plaintiffs failed to identify any substantive opinions 
or specifrc facts, instead answering "to be supplemented", despite 
having been working on this case for many years prior to filing the 
lawsuit. 

4) Plaintiffs had still not provided dates for depositions of their experts or 
treating providers, despite being the otily party permitted to 
communicate with the witnesses. 
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1 	 5) It was inappropriats for Plaintiffs to request the ident'ities of consulting 
2 
	 expert witnesses, particularly since Deaconess was not in a position to 

disclose expert opinions until PlaintifPs' expert opinions were 
3 	 articulated. 
4 	Id., ¶¶ 47-48, Ex. K. 
5 	26. 	On October 27, 2016, Plaintiffs authorized Deaconess to contact 7 of the 14 
6 	physicians who provided care to Plaintiff Alyssa Arellano-Hawkins at Deaconess for purposes 
7 	of scheduling depositions. Id., 149, Ex. L. 
8 	27. 	The letter did not authorize Deaconess to contact the key treating providers from ' 
9 	Kadlec Medical Center who treated Plaintiffprior to her transfer to Deaconess. Id. at ¶ 50. 

10 	28. 	The letter did not authorize Deaconess to contact the key treating providers who 
I I 	provided care to Plaintiff a$er her treatment at Deaconess. Id. at~f, 51. 

12 	29. 	To date, the deposition of Dr. Strandness has not been rescheduled. Id. at 1( 53. 

13 	30. 	No deposition daties have been provided for Plaintiffs' expert witnesses. Id. at ~ 

14 	54. 

15 	31. 	No deposition dates have been offered for Plaintiffs' treating providers that 

16 	Deaconess has not been autborized to contact, ld. at ~ 55. 
17 	E. 	Discover y Since Plaintiffs' Filed Their Motion for Partial Summary Judement 

18 	32. 	On November 10, 2016, Plaintiffs filed their motion for partial summary 
19 judgment. 

20 	33. 	On November 16, 2016, the depositions of Plaintiffs Alyssa Arellano-Hawkins 
21 and Deyanira Arellano and witness Alexis Arellano-Hawkins occurred at the law office of 
22 	Plaintiffs' counsel in Richland, Washington. Id, ~ 57. 
23 	34. 	At her deposition, Plaintiff Deyanira Arellano testified that she had prepared 
24 notes peYtaining to her interactions with healthcare providers at Deaconess contemparaneously 
25 	in 1998. She further testified that she provided those notes to her attorneys in 2014 when she 
26 	retained them to represent her in this action. Id., at 158. 
27 	35, 	On November 17, 2016, Deaconess' counsel wrote Plaintiffs' counsel a letter 
2$ 	requesting Ms. Arellano's notes as they were responsive to Requests for Production Nos. 10 and 
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1 
	

12 propounded by Deaconess. The notes are considered necessary for Deaconess' preparation 
2 for Plaintiffs' depositions and could signifioantly impact the affirmative defenses asserted by I 
3 
	

Deaconess. Id., ¶ 59, Ex. N. 
4 
	

36. 	On November 17, 2016, Deaconess again wrote Plaintiffs' counsel to follow-up 
5 on the October 21 and 27, 2016 letters requesting supplemental discovery responses and 

6 additional depositions. Id., ¶ 60, Ex. O. 
7 
	

37. 	On November 29, 2016, Plaintiffs served Deaconess with Plaintiffs' 
8 
	

Supplemental Answers to Deaconess' First Interrogatories and Requests for Production. Id., ¶ 
9 
	

61, Ex. P. 
lo I 
	

38. 	On December 2, 2016, Deaconess again wrote Plaintiffs' counsel about Plaintiffs' 
lt deficient responses and explained that no new detail had been provided conc:erning Plaintiffs' 

12 experts. Id:, ~J 62, Ex. Q. Deaconess also addressed the fact the Plaintiffs had never responded 
13 to Deaconess' Fourth Set of Interrogatories and Requests for Production which were served 
14 before Plaintiffs filed their Motion for Partial Summary Judgment. Id. 
15 III, ARGUMENT AND LAW 
16 A. 	DEACONESS I9 FNTITLED TO A CR 56(F) CONTINUANCE. 
17 Under Civil Rule 56(f), a party opposing a summary judgment motion may request a 
18 

I continuaitce to permit key affidavits to be obtained, depositions to be taken, or discovery to be 
19 had before the application of judgment on the sumniary judgment motion. See CR 56(f), A 
20 party is entitled to a 56(f) continuance if 'rt (1) provides a reason for the delay in obtauiing the 
21 evidence; (2) states what evidence would be established through the additional discovery; and 
22 (3) the evidence sought will raise a genuine issue of fact. Coggle v. Snox~, 56 Wn. App. 499, 
23 560 (1990), citing Turner v. Kohle•, 54 Wn. App. 688, 693 (1988). 
24 Plaintiffs have moved the Court to strike four of Deaconess' affirmative defenses: 
25 

6.2 	That any injury or damage to plaintiffs was the result of an underlying or 
26 preexisting condition; over which Deaconess had no control; 
27 6.3 That any injury or damage to plaintiffs was the result of an intervening 
2& ' or superseding cause, over which Deaconess had no control; 
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6.4 That any injury or damage to plaintiffs was the result of acts or 
2 
	 omissions by third parties over whom Deaconess had no control; 

3 
	 6.5 That any damages found to be the result of one or more individuals, 

whether or not a party to this litigation, be appropriated to the responsible 
4 	 party pursuant to RCW 4.22.070. 

5 

6 
	See Answer and Affirmative Defenses, ¶¶ 6.2-6.5. Dkt. No. 9. Deaconess satisfies all factors 

7 established by Coggle, and a 56(f) continuanee is appropriate. Additional time is essential to 

8 
	conduct key discovery and for Deaconess to provide its experts with that neeessary discovery -- 

9 
	including Plaintiffs' discovery responses, deposition transcripts of Plaintiffs, Plaintiffs' experts, 

10 and treating providers, and complete niedical records — so that the requisite affidavits can be 
11 filed in response to Plaintiffs' pending motion. 

12 	 1. 	Deaconess was reauired to assert affirmative defenses in answering Plaintiffs' 
13 Complaint. 

14 As set forth supra, this action was frled on March 3, 2016, almost eighteen years after 
15 the allegations set forth in Plaintiffs' Complaint took place. In answering a plaintiffs complaint, 
16 "a party shall affirmatively plead any matter constituting an avoidance or affirmative defense." 
» 
	Ilarting v. Barton, 101 Wn. App. 954, 962 (2000) citing CR 8(c). Thus, "[a]ny matter that does 

18 not tend to controvert the opposing party's prinia facie case as detennined by applicable 

19 substantive law should be pleaded[.]" Id. citing Shinn Irrigation Equip., Inc. v. Marchand, 1 
20 Wn. App. 428, 430-31 (1969). "Generally, affirmative defenses are waived unless they are (1) 
21 affirmatively pleaded, (2) asserted in a motion under CR 12(b), or (3) tried by the express or 
22 nnplied eonsent of the parties." Henderson v. Tyrrell, 80 Wn. App. 592, 624 (1996) (quoting 
23 Bernsen v. Big Bend Elec, Coop., 68 Wn. App. 427, 433-34 (1993)). Deaconess filed its 
24 answer on May 4, 2016 and set forth its affitrnative defenses. 

25 Any dismissal of Deaconess' affinnative defenses would be premature and highly 

26 I I prejudicial. Plaintiffs have not disclosed their lay and expert witnesses and are not required to 

27 I I do so until February 27, 2017. Deaconess' diselosure of lay and expert witnesses is due May 8, 

28 
	2017 and the discovery cutoff in this case is July 24, 2017. Discovery has commenced in this 
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action, but no depositions of any treating providers or experts have occurred and no discovery 
has been supplemented by Plainfiffs regarding the identi6es of treating providers, the specific 

allegations set forlh in Plaintiffs' complaint, or the substance of Plaintiffs' experts' opinions. 
2. 	Discovery is still on-¢oinQ-  Piaintiffs have not disclosed lav and exnert 

witnesses1  provided experl opinions no expert denositions have occurred and no 
treating 1)yovider depositions have occurred. 

In a medical negligence action, the plaintiff bears the initial burden of proof to support ' 
each element of a prima facie case. "The plaintiff in a medical negligence action must produce 
evidence showing injury caused by the health care provider's failure to exercise that degree oP 
oare, skill, and learning expected of a reasonably prudent practitioner in the state of 

Washington." Coggte v. Snow, 56 Wn. App. 499, 510 (1990) citing RCW 7.70.040; McKee v. 
American Home Prods. Corp„ 113 Wn.2d 701 (1989). "The plaintiff generally must offer proof 
of these elements through the testimony of expert medical witnesses." Id. citing Harris v. 
Groth, 99 Wn.2d 438, 449 (1983). 

Although there is no disputed issue regarding the overdose of potassium chloride, 

causation and damages are disputed. Plaintiffs have not identified whether additional opinions 
regarding the standard of care beyond the potassium overdose will be asserted despite 
identifying a nursing standard of care expert and reserving "the right to supplernent [Plaintiffs'] 
response in the future should additional facts wan•ant the same:" See, Beaudoin Decl., Ex. A. 
Despite requests through written discovery, Plaintiffs have not disclosed expert opinions 
required to support their prfma facie case. 

Deaconess has requested the supplemental disclosure of Plaintiffs' expert opinions, 
deposition dates for those experts, and deposition dates of Plaintiffs treating providers (as well 
as their identities, dates of care, a reason for care). Depositions of Deaconess neonatologists are 
not likely to oecur until at least January. Plaintiffs have not permitted Deaconess to contact 
Kadlee Medical Center providers or Plaintiffs' subsequent treating providers after September 
1998. Until such discovery occurs, Deaconess cannot adequately provide its own experts the 
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1 records and testimony necessary to formulate opinions responsive to Plaintiffs' own experts' 
2 	opinions or the pending motion. 
3 
	

3. 	Deaconess did not delay in obtaining evidence. 

4 	Deaconess has not delayed in seeking the discovery necessary to respond to Plaintiffs' 
5 	motion. As of the filing of this response, the opinions of Plaintiffs' expert witnesses Victoria 
6 Niklas, MD (neonatoiogy), Fe D. Severin, Pharm D(pharmacy), Dawn Workman, ItN 
7 	(registered nurse), and David Rozansky, MD (pediatric nephrologist) have never been identified 
a 	despite CR 26(e)(1)(B): 

9 , 	A party is under a duty seasonably to supplement his response with 
lo 
	respect to any question directly addressed to: ... the identity of 

each person expected to be called as an expert witness at trial, the 
u 	subject matter on which the expert witness is expected to testify, 
12 
	and the substance of the expert witness's testimony. 

13 
	There was no delay on the part of Deaconess, Deaconess' 7une 2016 discovery specifically 

14 
	requested the opuuons of Plaintiffs' experts and Plaintiffs' response was "to be supplemented." 

15 
	See, Beaudoin Decl., ; 25. Further, Deaconess has requested depositions of those experts and 

16 
	Plaintiffs' key treating providers. Deaconess is precluded from contacting third-party healthcare 

1'7 providers ex parte to confirm the health care provided or to scheduie the provider's deposition 

]fi pursuant to Smith v. Orthopedics International, 170 Wn.2d 659 (2020) and Loudon v. Mhyre, 

19 110 Wn.2d 675 (1988). Deaconess has requested deposition dates througb Plaintiffs' counsel 

20 for the providers it is currently aware of, but no dates have been forthcoming. As a result, 

21 
	Deaconess will be unable to provide its experts with the necessary factual basis to finalize their 

22 I opinions conceriiing this affirmative defense until discovery depositions can occur. 

23 
	4. 	A CR 56fficontinuance is necessary for Deaconess to respond to Plaintiffs' 

motion for surnmary judQment as to each affirmative defense. 
24 

25 
	i. 	Affirmative Defense 6.2: Underlying/Pre-Existing Corrdition 

26 
	Based on the information currently available, Deaconess has asserted that Plaintifl 

27 
	Alyssa Arellano-FIawkins was bom prematurely with certain co-morbidities and conditions thal 

28 
	pre-existed any care by Deaconess and necessitated her transfer from Kadlee Medical Center on 

DEACONESS MEDICAL CBNTER'S RESPONBE To 	
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1 	August 13, 1998. Due to a compromised kidney condition that pre-existed any allegations in 
2 this case, Plaintiff may have required future medical interventions unrelated to any act or 
3 	amission of a Deaconess employee or agent, including a kidney transplant. It is yet to be 
4 determined the extent of Plaintiffs developmental deficits and delays and whether such 
5 conditions are related to her premature birth and other complications txnrelated to the alleged'' 
6 	acts/omissions of Deaconess. 
7 
	

Deaconess has not had the opportunity to depose the treating providers who cared for 
s 	Plaintiff prior to her transfer to Deaconess. See, T3eaudoili Deel., ¶¶ 64-72. Because Plaintiffs' 
9 expert opinions have not been disclosed and discovery has not been supplemented, Deaconess 

10 	has no way of knowing which conditions Plaintiff suffers from that are alleged to have been 
11 ' caused by the alleged negligence of Deaconess. Id. It is impossible to identify which 
12 	conditions are pre-existing or unrelated without knowing which conditions Plain6ffs believe are 
13 	related to their claims. As a result, Deaconess will be unable to provide its experts with the 
14 necessary factual basis to finalize their opinions concerning this affirmative defense until 
15 	discovery deposifions can occur. 
16 	Further, genuine issues of material fact exist based upon the written report of Plaintiffs' 
17 retained expert Stephen T. Glass, MD. See, Beaudoin llecl., Ex. S. Dr. Glass was given the 
1& 	opportunity to meet with and exaniine Alyssa sometime in 2014. He issued a written report to 
19 Plaintiffs' counsel on June 25, 2014. He concluded, in part, that Alyssa's cognitive problems 
20 	were caused by her underlying/pre-existing condition related to prematurity and renal problems 
21 prior to the overdose. Id., pg. 11. Again, Deaconess has not been given the opportunity to 
22 
	

depose Dr. Glass to learn the basis for his opinions. 
23 	 ii. 	Affirmative Defense 6.3: Intervening/Superseding Cause 
24 	Similarly, the affrrmative defense of a superseding or intervening cause cannot be 
25 

I addressed until Plaintiffs disclose opinions of their experts, including the specific acts oi 
26 ' I omissions of Deaconess and the specific harm such acts or omissions proximately caused 
27 	Further, the depositions of treating providers (as well as their identities and dates of teeatmeni 
2s 

DEACONESS MEDICAL CENTER'S RESPONSE TO  
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 	,l W d T H E R S P O O N• K E L L E Y 
JUDGMENT AND MEMORANDUM IN SUPPORT 	 Attorneys & Counselors 
OF MOTION FOR CR 56(F) CONTINUANCE - 14 

Page 14 422 W. Riverside Avenue, Suite 1100 	Phone: 509.624.5265 
Spokane, Washington 99201-0300 	Fex: 509.458.2728 



which have not been provided by Plaintiffs) who have seen Plaintiff subsequent to her discharge 
2 
	

from Deaconess are required. See $eaudoin Decl., ¶¶ 44-46, 63. 
3 
	

Deaconess has requested the deposifions of the Plaintiffs' experts, but the depositions 
4 	 not yet occurred. In order to adequately respond to this request, Deaconess will need to 
5  determine that Plaintiff compiied with each health care provider's reeonunendation over the 
6 	intervening 18 years, that the care she was provided complied with the standard of care and did 
7 not cause her additional injuries or harm, and that Plaintiff did not experience some other''I 
s 	unrelated health event that contributed to her current condition. 
9 	 iii. 	Affrrmative Defenses 6.4 and 6.5: Acts/Omissions ofThird Partfes and 

lo 	 Apportionment ofFault. 

II 	The af&rmative defenses of third party liability and apportionnient of fault are 
12  implicated if, through discovery, it is concluded that providers that treated Plaintiffs prior to 
13  Alyssa Arellano-Hawkins' admission to Deaconess or during her subsequent care after leaving 
14  Deaconess violated the standard of care. Plaintiffs have not permitted Deaconess to 
15 	communicate with any of the physicians from Kadlec Medical Center and have not noted any 
76 	depositions of subsequent treating providers for depositions. Moreover, Plaintiffs' own experts, 
17  who have full access to the records and treating providers, may have already concluded that 
18 	additional parties are at fault, but no opinions have ever been disclosed by Plaintiffs. 
79 	The logisties to respond to the motion for partial summary judgment inelude; scheduling 
,p and taking the depositions of each of Plaintiffs' experts; deposing the key treating providers 
21 	from Kadlee Medical Center who cared for Plain6ff prior to her admission to Deaconess in 
22 August 2016; deposing the key treating providers who provided care subsequent to Plainfiffs' 
23 discharge from Deaconess; awaiting the transcripts for each deposition; having the transcripts 
24  reviewed by Deaconess' corresponding experts; and Deaconess filing a response. There is no 
25 indication when counsel, their experts, and key treating providers are available for deposition, 
26 the time needed for Deaconess' experts' review and preparation of a response. There is ne 
27  assurance that all of these aetivities ean be accomplished prior to the hearing on Plaintiffs' 
28 	motion for partial sumniary judgment. 
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IV. CONCLUSTON 
Based on the foregoing, Deaconess stipulates that its pharmacy tech employee, Nancy 

Houghton, breached the standard of care as required by RCW 7.70.040(1) when she mixed the 
potassium dose on August 24, 1998. Therefore, sumniary judgment on that point is appropriate. 
All other issues of liability and causation are contested and beyond the scope of Plaintiffs' 
motion. 

Fur[her, pursuant to CR 56(0, Deaconess respectfully requests that Plaintiffs' Motion for 
Partial Summary Judgment requesting dismissal of Affirmative Defenses 6.2, 6.3, 6.4 and 6.5 
be continued pending the depositions of key treating providers, supplementation of Plaintiffs' 
discovery responses, and the depositions of Plaintiffs' experts. Deaconess asserts that th'rs 
information will create genuine issues of material fact that will preclude sununary judgment. 

DATED this S day of December, 2016. 

y 

~

Y~OIN, WSBA # 30598 
S MU J. THT O, W SBA # 43221 

EVEI~T J. 	SON, WS$A # 38101 
TODD J. ADOLPHSON, WSBA # 46755 
Attorneys for Defendant DEACONESS 
MEDICAL CENTER, a Washington Non- 
Profit Corporation 
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CERTIFICATE OF SERVICE 
Pursuant to RCW 9A.72.085, the undersigned hereby pertifies under penalty of perjury 

under the laws of the state of Washington, that on the ~~ day of December, 2016, the 
foregoing was delivered to the following persons in the manner rndicated: 

lo 

11 

12 

13 

14 

75 

16 

17 

ls 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Counsel for Plaintiffs 
Andrea J. Clare 
George E. Telquist 
Telquist Ziobro McMillen Clare, PLLC 
1321 Columbia Park Trail 
Richland, WA 99352  

❑ By Hand Delivery 
❑ By U.S. Mail 
❑ By Overnight Mail 
❑ By Facsimile Transmission 
® By Electronic Mail 
andreaetzmlaw.com  
George&zmlaw.com  
Kristi@tzmiaw.com  
Julie a~tzmlaw.com  

Ao'u~' 14vc..~ 
Mary errer Legal Assistant 
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IN TI-IE SUPERIOR COtJRT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOK ANE 

ALYSSA ARELLANO-HA WKTNS, a minor cllild, and DEYANIRA ARELLANO, 
individual]y, and as legal guardian for the minor 
child, 

3\10. 16-2-00887-3 

Plaintiffs, 	 DECLARATION OF TIMOTHY M. LAWLOR 
vs. 

DEACONESS MEDICAL CENTER, a 
Washington Non-Profit Corporation; 

Defendant, 

I, TIMOTHY M. LAWLOR, under penalty of peijury under the laws of the State of 
Washington, declare atid state as follows: 

1. I am over the age of 18 and competent to teestify. 

2. I ani one of the attorneys for the Defendant in this action and niake this 

~ Declaration upon personal knowledge. 

3. Attached hereto as Exhibit A is a true and correct copy of the Individual 
Academic Evaluation Summary Report produced Uy plaintiff Deyanira Arellano and is dated 

I May 11, 2001. Exhibit A states ttrat Alyssa Idawlans (age 2 years and 9 nzonths) has a 
cognitive score in the 1% percentile. 
DECLARATION OF T[M07'HY M. LA WLOR - I S7511279DOCX 

krll WITHERSFOON•KELLEI' 
Attorneys & Counselors 
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1 
	

4. 	Attached hereto as Exhibit 13 is a true and correct copy of the Re-Evaluation 
2 	Zeview produced by plailitiff Deyanira Arellano and is dated May 5, 2004. Exhibit B states that 3 

4 
	4lyssa Hawkins (5 years old) has a cognitive score in the l% percentile. 

5 
5. Attached hereto as Exhibit C is a true and correct copy of the Initial Psycho- 

6 
	Educational Review produced by plaintiff Deyanira Arellano and was administered in 2009. 

Exhibit C states that Alyssa Hawkins had been previously assessed as suffering from mental 
retardation. 'I'he 2009 evaluation confiirmed that she was mentally retarded. 

4. Attached hereto as Exhibit D are true aiid correct copies of excerpts of the 
deposition of Deyanira Arellano, taken in this case on November 16, 2016. 	The text 
establishes that Ms. Arellailo was informed in 1998 that her child nlay have niental deficits due 
to lack of oxygen, but she would not be able to tell for a few years. See, 51:11-52:19. 

5. Ms. Arellano testified that as a toddler Alyssa fell behind her twin sister in 14 

everything. Slie had an 1Q test and was enrolled in the IEP program. Id., at 60:4-61:19. 15 

16 
6. 	Atfached hereto as Exhibit E is a true and correct copy of the May 2, 2004, 

17 
I disability determination by Dr. Pbillip G. Bernard, Ph.D. that was contained in Dr. John 

18 
Heiu-iques' medical fdes for Alyssa Hawkins. Dr. Bernard's report concludes that she has 
Moderate Mental IRetardation with a poor prognosis. 19 

20 
I declare under penalty of perjury under the laws of the State of Washington that the 

21 

22 

23 

24 

25 

26 

27 

28 

I foregoing is true and correct. 

SIGNED in Spokane, `tlasliington this 27th day of Pebruary, 2017. 

17MQTl ;LAwE6k 

~
DECLARATION Or TIMOTHY M. l.AWLOR - 2 S1511279DOCR 
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Attorneys & Counselors 
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CERTIFICATE OF SERVICE 
Pursuant to RCW 9A.72.085, the undersigned hereby certifies tulder penalty of peljury under the laws of the state of Washington, tllat on the aa~ day of February, 2017, the Poregoing was delivered lo the following persons in the manner indicated: 

Counset for Plalntiffs 
Audrea J. Clare ❑ By Hand Delivery George E. Telquist ❑ By U.S. Mail Telquist Ziobro McMillen Clare, PLLC ❑ By Overnight Mail 1321 Columbia Park Trail ❑ By Facsiniile Transmission Richland, WA 99352 ® By Electronic Mail 

AndreaZtzmlaw.com  
George(d,tzarilaw.com  
Kristi 	tzmlaw.com  
,lulie a,tzmia~~~.com 

Mary Ferre 	 ~ 

DECLARA710N OF TiMOTHY M. LAWLOR - 3 S1S112'79 WCX 

WITI-IERSPOON-KELLEY 
Attorneys & Counselors 
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Othe'r Evalua6on ResuiEs-(atldress if applioabie): 	 ~ 

VALiUi7Y $7ATEMENTt 
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t i 	Residisndca,dderedvaGdbecausa: 

Conclusions obtainsd from assessment observa4ions: 

A ~ c~ ~ ~ ~ 0~4~ o. 	u;,-% vu  

' Sta#en- ent of the apparent significance of the findings, as reiated io the studenPs suspected disability(ies) and 
hismer particlpation in the generai curricuiuin: 

wovJ  L1,~;~:.  
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P®soo SohoolPietricE 91 
Speciai Secvir~es t)eparirnent  1215 L#est Lewls, Pafscor  WA 9$301  

REEVALi►ATtt7At REVIF-VJ  

Student 	Aivssa Hawkins 	DC}B: 	8-0-08 	Grade: 	t( 
School: 	t.qnafeiiow 	 Meeting Date: 8-5<04 	 D/C: 	DD 
ParentlC>uardian: 	Devaniia Areliano 	Address: 1927 W Honkins Pasoo, WA 99301 
Date of Evaivation: 

	

	 Date of fdext Evaluat)on:  
#£EVIESN )=Xt51`tNG EVALUATfOtVS 

1. Evatuat]ons and information provfded by the parents of the s{udent, previous assessment resultss 
Batteile.Deveic+pmentai inventoty 
5-11-09 
Cogrtl6ve: Raw =2d, °!° = 1, SS = -2.33 
1/2410D 
PerspnauSocial: Z-sr,ore =+.50 

Preschool Language Scafe'-- 3(PLS — 8) Receptive 	= <1.40 
i:xpressrve 	= -1.28 

2. Currentctasstsoorn-basedassessmenntandabservations: Alyssa attands ciass on a corrsistent basis. She is leanvng beginning math, reading, and writing skilis, Aiyssa can reproduce a ciroie and a straight line. 

3, 	l3bservaUons by teachere and retated serdice providers: Aiyssa. can say severai words. However, Alyssa seidom speaks when asked a question. Atyssa is very shy and does not begin a conveisation with other students. When Aiyssa becomes more comfortabie with otners 8he wili teply, but seldom in an audible tone. 

8E-R1 
~ r , , 
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DETERNIihiATlOht L}P NEEpED EVALUATICFPt 
Baser3 on t3te above nrviewanct inputfrom tihe student's parent, check which atatement(s) Is (are) applicable below: 

X 1, The IEP Team has determined the foilolving evaluaftons are needed praor to making further decisions rBgarding the studenYs eligibility for special education and refated services Cognitive/academic- devefapemental, speech. *' tf ttus statement ts applioabte, no furttter docisions can be roade unta ttieavaivationp are complefed: Piease diskagand ques6vns 02 . 97 botow and send Prior writien Notice artd Cansent tonas. 
Ci 2. 't'tte tF_P Team has determined based on eyJsting data thal the student is no longer eligible for or in need of speciaf education and related services. " tttnis statemant is applicabie, pleaae respond to queekions #b and 48 bolow, and qaestton #7 if appiicoplo: Send ijtor written NoFtco fonn. 
X 3. The 15P Team has determined based on the evafuation data the student oontinues to be eUgibie for antl in need of speciai education and related seivioes as a studentvnderthe Devetopmenta►ly Delayed handicapping candliion. " If this statement Is appFipabte, pieasa raspond ta questions t1.5 an0 08 below, and question #71f appiicable. Send Prior Written Notice form, 

CI 4. 7he lEP Team has detennined based on the evaivafton data the student is currentiy eligible for and in neetl of speaiai education and related sei+rioes as eiigibitity statement and applicabie repdtts are attached, tTo be used omyvmen cbanging categortes.i " lt ttris stateMent fa applicabte, please res{rond to qupotions #5 and 96 batow, and quosHon *7 it applieebio. Send Pr7orWritten Dlotice form. 

0 S. Present levels ofi performaticec pevelopmental Test of Visual-Motor Integration i7ate: 4128/04 
Standard SGcre 	65 
izaw sODra 	6 
°hile 	 4 

Differentiai Ability Scals (pre-schoof fonn) Date:4128104 SS 
llerbai Cluster 53 
Nonverbal Ctuster . 47 
Generai Cognitive 47 

Developmehtal Profile li 	4126/04 Physical age 30mRnths 
Seif-Heip age 344rnonths 
Social age 30months 
Academic aga 28months 
Gommunication 28months 

0 6. Eduaatlonai needss 
Based on the results of the Individuai Education Team,,4fyssa oontinues to be in need of speclal education seNiees under trye developtnentally defayed handicappinB condition. The team has determined fhat goals shouid be provided In oognitive and soolal-emotional deveiopment end cornmunicatton. Continuation of speeoh therapy Is noLrseommerac{•by the therapist. The tealn wouid like therapy services to continue for the remainder'of the school year and to help wit}r the deveiopment of communicatfon goats and instructibn for the ciassroom. setting. 

SE-Rt 
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~ 

17 7. 7ho studvnt nesds the fbliowing additions or modifications {if any} to their special eciucafion and (etdtfid sertitcea to enab(e thctn to meet the rnaasurabte annual goats set out in the tEP or particlpata, es appropriate. in the qanerai curriculum: 5oaial goals and communication goals should he addotl to Alyssa's IEi'. 

sE-R1 
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[EP Teaan'Nlerrrbsrs: 

Name: f~~~~~J  Agtee ." Disagree_ Title: '
(7

~~~~ate: 

Name: Agree ZlDisagree_ Title: 	 Date: ~ 

tdama~i .~~~~t2~_.Vvrn~~~ Agree 	Dlsa4ret:...._ Tit1e: 	 Dee: 

Name: Agree_ Dissgree,v_, Titte: _ ~ 	 Date: 

Name; Agree_ Disagree,,_ Title; 	 Date: 

Name; Agree_ Disagiee—  Title; 	 Date; 

Name: Agree 	_ Disagree _,_. Title: 	 Date: 

Natriei Agrea, _ 	Disagree — TlNe: 	 Date: 

Name: Agree , Disagrse_ TiNe: 	 Date: 

Name: Agree 	Disagree ! Tifle; 	 Date: 

Name: Agree,_,_ Disagree,_,,:, 'i"iNe: 	 bate: 

idame: Agree_ Disagree,,,,.,., T(tle: -- 	_-- 	Date: 

Name: 	 Agree`  Disagree__,_ TiHe: 	 Date: 

(arigtnat in spedsl eduoaUon mastar.file; one aopy to parent, ieabhor, and special educption ottce) 

!EP TEAM F2eeYaluatton Revtew#F 

SE-i21 
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3EP Team N7embers: 

Name: 	 Agree ~V Disagree Titie:J~~~~~t~~~7~ate: ~y 
Name~ s~,~y y7? ~~t~o Agree 	ree ~ T(Ue: 	 97/_ ~~ rd.,..~~~r~ate:  

Name: 	 Agree,.,_, Disagtee ~ T'dl®: 	 Date: 

Name: 	 Agree _ Disagree ~ TiBe: 	 Date: 

Name: 	 Agree _ Disagre@ Tltie: 	 Date: 

Name: 	 Agrea,.T, Disagr~ee—  Title: _ 	_ 	Date: 

M11ame: 	 Agree N. Disagree_ Tltle: 	 Date: 

IVame: 	 Agree — Dissyree — litte: 	 Date: 

Name: 	 Agree,_,.,;  Disagra,+s_ 17t1e; 	 Date: 

Name: 	 Agree,_,,. Disagree_ Tffle: 	 Date: 

Name: 	 I~qree,___ Disagree___, Titie: 	 Date: 

Narne: 	 Agree V,,, Dlsagree ^ Titles 	 Date: 

Name: 	 lgree_ _ Disagree—  Tige: 	 Date: 

(originat in speciaf educat{on master file; one Mpy to paront, teacher, and special eduaaUon ofiice) 

1EP TEM Raeua7uation Re~riew # 

SE-R1 
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Pasco Schooi District #1 
Spaaiai Setvices pepatttrtent 

1215 Vilest Lewis Street;  Pasco, iNA 98307 

S01400L PYSGHOLOGiS"C EmUATi(3N FtEPORT 
Studentname Alysg3aHawldna 	 3choat t,onHfeliowElementary 
Birthdata "-1888 	 Age 8 	Grade, K~~~ 
Euaminer R. Peirchatv 	 Evatuatton date 	6.5-04 
Evaluation purpose (imwdoes thle evaluation relate to oonrxins dascribed In referi^al or rc evaluation7): 
All students recelving speclal education senrioss require an evaluation every three years to determine eurrent needs and 
approptlateplaoetnent Thefollowingas5essmentwitlproridedatafor>,helEPteam, 
Evaluatlon pr+ocedures and tnstruments (must also relate to ooncems ttescribed In referrel or re-evatuationy, Underiine the procedure(s) used: Indlvhtually atlministered, obserya6n' n interviavr,  other 
Tesilinstrumant used DifferenGW Abiflty scale --special 	 Date given 	4-28-2004 nonverbal section 

s5 (mear1=1011) 
Yerbal Cluster 63 	 Vfsuat Motar Integration -standard scor® = 65 
Nonyer6al Cluster +47 
Generai Cagnittve 47 

Evatoat3on procodures snd fnetruritents (must also relate to oonr,ems desctibed tn reterra or ne-evaluaGon)i Undetline the procedute(s) Used: Indlvtdualty sdministered, observatlon, irderview, other 
Tastlfnatrument used DevolopTiontal Profie tt 	 t)ate given 	4.26-24004 

Age equiva ent 
Phyaicat Ane 30months 
3etf-i•teip Age 34nronths 
Soctai Age 38monthe 	 ~ Acadsmic Age 28months 
Communtoation ZBmonths 

Evaluatiion resultst 
The testing resulis indicate that Alyssa's general oognitive abllity (GCA) 6core of 47 is fn the vety law rang@. Compared io 
aoe related ctyldren AJyssa pe+tottned  below the ist percentite. A GCA stxore in the very low range ind'icates signfiicant 
delays in cognitrve davelopment Deveioprnentaily, Alyssa also displays significant delays In physlCai devetopment, 
academic development, sodal development, 9etf-help developrnent, and communication develapment 
Stgnificance of findings retattve to tnstructional program Cndlude a tlescription of tactors fnterfering with the studenl's educational perfomjance, posslUe spedal educationand n:latetl senrices needed, and need for extended school year 
serVK:eS):  

Based on the n3sults of the essessment, Alyssa would Iikaiy benefit trai7 au lntensive special edurab'on program. Fier 
8E-12a 
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~ 
	

~ 
slgntlrcant detays in GogNtive abiGry agong with tlevetopnmenial sk4ts indicate 1he need for smatl group i4strucGon witli 
extra time for repeated exposure and reteniian. The results vAD be brought to the IEP teant for discussion end 
cecornrnerrdgiions. 

	

Exarninei's signature ~ 
	

PosiGon Schoal PR chologist 

SE-12a 
Rev 12198 
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Initial Psyeho-eduicatianal Report 
STTllEh'T iNFC31tNIATItIN 
Name: Iiawl3as, Alyssa 
SelioAt/Agsrtiy: RutTi Livtngyron Eisme»tmy 
.SChoDi 
Aistrict Srudeas 1D: 675158 
Ge»der: Frmale 
EtbMcfry.- liispanic 
~ramt»erNoma: Ron:Marriso»-S7nith  

D.0.13: 8/9/1498 
Jtepori 1j+pe: IntrioidTsovhoeducarional 

LbramonNome: Alysao 
Graas: d 
PrimaryLmtguage: F,rrglish 
TencherNmite: RonMorriaan,Smiih 

REMON FOR Z2TFERRAL 
Alyssa was placed into seevaluation due to her triennial reevaluation wming due: She was originally refemd Ior evatuation by her classroom leacher, and xus t}ien brotsght to a Mutti-I?iyciplinary Tcam for amsideration. Her previous evaluatSon found that she uas mentally relardrd. 
Tlus new evaluatiou will dekcrcuiue whethe7 or not the previous disabiiity will contixtue, or a cltange ut .quaiificatlon is nocessary. 

Previous to her placemenr in the LSfa Skil1s alassxoom at Livingsion 1'slemcntary, Alyssa has also been placcd into a. self-contained classroom, which is consldered less restrictive then her previovs placement, 
TiLr'VLEW C1l.T PREVItqUS i1SSESSMENTS 
DAS. 4i2&iO4 

Verbal CluSter 53 
Alonverbal GlllSter 47 
General Cognilive 	47 

W7SGiV. 5123106. LPama 
'Yerbal Conrp, 59 
Perpeptual Reas .59 
1VorkiilgMean. 62 
Processitig Speed 73 
FullBoale Score: $d 

Vinclaud Adaptive, D Whiteside. 
Cammunication Domain 	35 
Daily Living Skills llomain 20 
Socialization Domain 	40 
Adaptive Seh, ConiP, 	32 

Con6dontial 
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MEDICA.L IN1+OI2MATION 

Vition and Iiearing Scresning Sndioete that functioning is nomul for both a.^eas. 

CGASSROOM OBSERVATION 

Dtuing a twenty nvnute obaervation in tbo LifwSkills classroom by Lolend Gsabam, ihe School Psyclrologist, Alyssa was seen as boing on-task, and attentive to thc tasks slre was given. Tlx assignment shc was workinE on was a group assigwsent witL thr ctalre class around a tabk with the teaoher. Sbe did ueed prompting by the Parepro bt the classnwm, but this Nas no dilfivenl trom other students. Givea the noture uf tLo clnss, Alysse's bdraviors, attentioa, and on•task ability was cornpJetely appropriate, and consistent with tho rest of tba elasa. 

TEACHER REPOIiT 

See results on the Wl-III for informatiou. 

TFJSTS ADMT]ZISTERED 

TWTAMG BEIIAVIOli 

Alysss aocompstified t7u caaminer willingly. Rapport appearod to be estnblished and Alyssx anempted the tasks. Alyssa nppeared to bc very frimdly, polite, and was con.soiwaons of rotrlrning to the of6ce rdter recros or ltmch. She appeescd to be curlous otlxrperformanee and appwred to ea}oy the one to one aIIUrtlon. During rosting bhu wtu dutlful iu tttc tasl,3 that sbc wos glvm, but wns a bit rescrved and sby during tosting. Alyssa wac also very hesitant as she queatlons beeamc hardor, and was slowcr In giving bor cesponses as she felt she didnY ImoH•. Wbcn shc did not koow the answcr at all, s1x mcrcly scnmdsed hcr faoe up, aad shr,rgged. 

Ovemll.l would eonsider this test to be truly represcrrtative of her intellectual abiliry. 

Conrulantial 	 Page 2 
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Tes[lntro: WecJrsler Lualligenrr Scafe for ChUdrrre-FonrW EdtKon 
The µ'ISC-IY asses9os 'vqaUactwil abRity in childrcm agec 6-0 to 16- 11. ()o this test Atyssa eamed tbe followiog aoorea: 

Scoru: Wechsler InreAlgence Scde for Chpdren-Fourth !'sdNlon 



~ 

Wechskrinbftance 3eale 

HorADestpn 70 
59oilLrrNas 85 
plgk 6pan 56 

RehreConceplc 70 
f.od~v 76 

Vooebuiary 65 
1t11er44mber Sad. 65 

6{etrlx fteasoruyl 66 
Cooiprafalskan 65 
%nibNsoarch 7o 

1fMsa1C0ioPmAer>san 68 
PwCepWYftaasoriv 69 

WolldnpMallny 60 
Proeessinqslced 70 

Fu71 SeJe 62 

Ss 20 40 6o 8o 1oo 72D 140 
7CJte Ha.aR 	 2 --16 --60._—g{ _ Sa.— 

90 ~~~i1D  

TertAnalyais: R'eclrrlerinretlfgenceScoleforC6ildr,en-ForrrthEditlon 

Alyase's soorea on the N1SC-IV indicate that her fimaioning is severcly impaQed. 

Testlntra: f ruvlandAdaplive Behav7orScaler: Seeond Edition, Teacher Roting Form-Ron Morrlron-Smldf 

77x Vineland-11 assesses edaptive functioning, ihe skills needed for daily living. Ratingn on the 1'eachez Rating Ponn resulled in the foUowuig scores for Alyssa: 

Scores: V7neland AdapUpe Behavior Scaler: Second Edilion, Teacher Rorfng FornaXon 
Morrison4~ruth 

Con fidendal 	 page a 
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l 

...... IAqlii::I~ . 	 e:e•  

V(relmti Adeptive 8ehavlor 

Coneaudcafon eB 

~Y~1n4~s BB 
49C~d8a~ Seolss 	 ` ~ .—.7 . _..._.. 	.. 

SodaOtaaon 81 
~Pmf_S.C9fA~4—"--.__...- ~ s:a:~::.:, •.: 

A1DtOrSkqls 84 ~ 

AdapOve5duvlercwapo9hr 70 1 

SS 20 40 	60 	80 
~ a,~ 

1 W
pE 
	170 	140 ' 

90~-d-~ 1f0  

Tesrilnatysis: Vinelond AdaptiveBehavlorSc•alrs: Seeand BdJ[lon, TeacherBatGtg Farm-Ron 
DforrG•on-Smith 	 , 

7'k Vlnotand-II was filled out by Ron Morrison-gmitb, Alyasa'c clascroom tacher. Hor fiill acale score on 
tAe Adaptive Dehevior Cumposih wau 70, whic6 placea her funclioaing in tbe impaircd region of 
fuorti0aing. lier iowest area was Commtmlcatlon, and her highcac area was Motnr. Ovacall, tbese acores 
are wltbin a Life•Sl.ills claseroom, and reileai on Adapuve ebitiry so a apeeially designcd area. 

G 

Conf}detaSp 
	

Page 5 

IEP 0130 Appendix Page 37 



Tert.[nbo: N'oodcock.Jo/insonl7l,TestsofAchlevemenl 

'fim WJ•lli ACH measurea academic achievemeat in t6e ereaa ofrcading math, writing, ecademic 
knowledgo and onJ language. On this test Alyssa eamed the following scon;a: 

Scorer. A'oodtwck-,lo/uuvn I1T, Tests ofAohkvcnimt 

ConSdeatiel 	 p*6  
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Woodcock-.lohnson M, 

! 
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laRer Woitlf0efi8admi 37 
ReaOinOFAlena' p .. ~ 

Ga3aAt~tiOn 69 
Math T-7uax.y d9 ~.. _ 

SpeAYq b1 

We66nqFk~~ey ~ 
Passe9eComWel~rsBt~ b3 

PppBedProbleue 69 ~. 
WrRfnpSempNc 70 

V  ~FrkwfaOHxtlary ~~_ 
VVoftlA9a0k To ~ 

RegtlMpWcWWw 62 
WWIIFiaFvoCM%k 80 

BiOADAElmI9 4L 
64S1CRE►DWD90H5' 8B 

RF!'JpiG GCtl.~1 i~ 
f8~ani cacsters_ _ _ ..... 	

— 

eROADli47i1 89 
MA1H cAllaaArwM9CLLs 82 

µAt}{ Rf4SOtO40 BD 

SS ~ 

!S@ RoM — 

d 

n 

48 	68 	80 	100 	7a9 	tO 
2 --18 —60 —84 —98  — 



WoodcockJohrt;on _tll, Teets of Achievement-Continued _ 	_ 	_ 	-,.._,.. :><,yy., .•.., ,.: , 

	

eR4pDWRtitBltJiWAA1E im 	
7
7j  

	

WRrtMimpvteaum Bg 	 ~ 

ACASIOOC'SItg1S BB  
ACADB.tlC FLlS31~ 411  AC.M@dIC/,PFi.ACAT10N5 57  TOTtd. ACti1EV3/@!T 37 

 
. 	... ..r..: 	~ 	! 

5s 20 40 8D w 100 120 140 
9:As Rlnk 	 2 ---18 —60 ....._.g4 —..98 — 

13Q d.R"10  

TesrAnolysfx fl'oodtock-lohnsonRl, Teats ojAcklei-em¢nr 
Alyss'a academic ildlls, her ability to apply those skills, and her tiuency witb acade,nic tasks sie all wiUiin the very low range. Alyssa's performance in very luw in bnsic reWing skilJs, reading conipreheation, math ealculation skilss, roath reasoning, wriacn languagc, and written explession. 

~ 

a 
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8fsddsrd Comparison Graph 

Yrw+e~it~:a®.m~  ee 
dtlr[~„fi~rdor. ~rar~ „~, 

LOAOMdW 

I VYtl~yT,Rohlbrtisons~BcAd~ptrsBdtrlerQr~it i0 
f€+~4~plli  

1MiNind-Il,i-fionpto1d9064rlkbdyllir9H~ 86 
~~vlar_sqdal~acC~i9tl~stl~  

unauna-~,T-rzonMa~an.sel0eeadlOita n 
Aargln~ddc.~r.era_- a-s~M~nN1llt 

Vfi5O#W4ftYWWfiW iA 

I~F+~dJ,TRa+l6m~cibtr9/c 11 

WOSGv:RnaS&cVnCSTmd 7a 

WSC97:FYB5ale 62 

Vff.GN:Paoq"Reawnfy 69 ~ . 

WtSC-N.YetLNCompahanion ~ . 
G.SIcIh .,.._.~ 5~ 	• 

WJ-IIIACttAC49HWCh40.R'N10HS b)  
WJ-!n AGi: ALADFARC RUB}CV 19  

WJ-fll ADH: ACMBlIC SKISS 
• Cf: t,i^, 

68  
WJ-HI AGiTOTAl ACNltl190@IT 9) ,..,. 

, 

WJ40NOFCBV20ADY1'RfffSVtA1JLiUAU'E 60  
WJan ACli: WftR7BJ fJfPRE4310W 66 	........ 

~...~._.~~. 	
•^" 

 i r 
wJ.anhatenanowni 63 

Tj~'.~.... 
+' 	_ 

~ 

~. 
S9WldudSOO" 20 40 	HO 60 	100 	120 	740 

%feRlAt 2-16-69•64-88— 

~96~7D 
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Sffindarsi Camparison Graph Coatlnued 

wr-xtAcr+:LtAT•IrsEAsoMo eo~~ is•  .~ 1` IEI  ~ 	„~ 

VM,1-pl At/Ft L41Tt4 CIi(:VlAT10N 51Q.IS 82 
} •„ . 

ViJ.tll AQ1:8P..StGREADlNCi ^,J'~. LS 55 ~t  . 

wJ411 A(7i. B.ROAD ftFA17Pdo 42 . . . 	- .• • 	 •, --- -- - ---- -- _ 	. 
tt'J-ni AGi: F3EADih1G COA*A'*EH8iS10N l9 	,~ ~~~ 	 •~ 

-~ ~- 
StanderdSoowe 20 40 tm ao too 12o 140 

7b8e Rar>f; 	 2-16 — 6D -- 84 — 88 — 

Md.+"b 

T.,ANGU.AGE BUNCTIOA`IIVG 
(piscussion ofnceptive, oxptoesive, and pragmatic laognage) Alysea was givea a speah and Lqguuge teevaluation to detetmine her eurrent skill.t at thfs dtne lo detetmine $ahe cont.inues to qualify for special edueation ipeech scvioes. Alyssa was ghtn the following anomwMsi (LPT-R) Lattguage Ptooessing Tcst-R (PPVT-lllA) Peobody Plcture Vocabulay Test, (SOWPYI) Expressive Oae Word PicUne Vocabulary Test. 
Alyssa was given a recqttive and expressive vocabulery ten to d Wmnute her vocabulery skitis. At this tlate stu scored. 
1Lelanguago Processing Test-R was used to detennine her ovasll language proeeuing eldlls. She scort:d the following... 
WAen looking itt Alysse's overall asses_smeot lauguage, acadcmic, cognititro, claesroom performonce, thernPy puformancc, Alyesa's lsagaage alolls are eomparable. 
It is reoomended thai Alyssa be dismlased from tlmtapy at this time. It is felt tbat her languagc necds arc bcirtg addressed in tbe classroom. Her classrrwro does conteia ntany language ricb opportvnitics for her to puaSce +u,d aquire 1®tguage cxpaicnces. 

SUIVIMARI' ANll RECOMMENDATTONS 

Alysse was evaluated for tlte pttrpose of detamiong ba taurcut acadanic and r+luautunal uoeds. 1'rcviously, Alyssa bad been cvaltuted for Spcelal I.'ducation, and found to qualify for aerv:ces undc the Category of Montal Retardation. 71»s eategory vVas bascd on clnssmom academics, Mcasutcd Aeademics using t:he WJ-111, end her Cognitive and Adaptive obilitics being morc then two staudard deviations below tho meen. Accordir,g to Wrshington State Administr'ative Code.s, to qualify for Mantal Retardation, a pennn mu» have a Cogpitivo Score tiut is morc dten two standard deviations below thc mean, and an accompanying Adaptive score that is beiow average. ]n this cuocnt evahtatlon, Alyssa soored a 54 on tlk 
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wIStSIV, which is In tbc impaired.rcgion, und awre thtn thrx standard devza[ions beiow t9umean. Tlte Vineland as tneasured by Lur classrooin teache , Rnn MoWmn-Smitly [aditates that htrabalyty ao fitnction dn iha.atvironme'af is two standard dcvietions helow the tm:an, and quslifies hs,t to confmne to quaiifyas beins Mentslly RMarded. 

CONS7111RltTI01V ClF SPECIAL EI7UCATION Cl2ITERIA 
:A[yrsa was evalaated in her astive 2anguage usitig fomta3 aqd infotrnat measiacs cobdtud.rd by trained staff in an environment tiest suUed for vaUd rtaults. 

_C , Swars obtained are considcreti to bo a va7id measurt of curnnt deve7opmental. lcve6 

Scores abta3nW an not aoirsidered {o bea valid measure of curnnt developmental lavoi tor the • foliowingrcavons: 

I2L"+ COI13NtL+NDATiONS. 

• Cbntinue to Qualify for Speciat Lducation under tho CgtegAry tlf Manfally P.etarded, • Itecolve savias for Aoademic areas 	 end Clrrineul.anguage, . RcwiveaosvieesforSoclaL   
+ 	Failted trom sizvSaes for Communitatidn. 
• Servicta will be delivcrad witluu the Lifs+Skllis classruom wituiu ihc Pasw Sohool Dlstriot, or other mstrio8ve envirotlment(hat matches 9ter sklll lovol. 	. 	 . 

SSGIYAT'[3R£i, 

The muifidiseipRnary tearii signatares ensure lhe 3tiiloiviagc 

+ 	Tests and oibcr evaivation tnatea•lals used to assess tlie swdant wruestleAed aad administered so asaot to bc discriininntorry ari raoisl or cvltura] bases: 
• Tesla end othcr.evaluation nta.teriels used to assess tbe sWdent were provided and administcred in tbo studtrnYs native languoge or athor modo of communioaiioty uniess It is cloarly not fcasible to do so: 
• Matetials and procndnrCs used tci assoss a Btudent witit lltuited Etiglislt proficiency wert 9electad aud admin'tctercd to auure tLat.ihey messvre the e),nLto which tho studpnt bas a d'asab(lity and. noeds upeoiat edueption,tatlur thau measuring the studant:t rngiiSb'language atallt. • Any standardiu+d tests thritwere given.to  a atndeat were validated fop dtcapeeific pmpoae for wbieh tLey wese used. 	 . 	 .. . •- 	Ari➢  stsndacdizvdtesti9 that werc given to a dtndont wem adro9nisttiaed by Cained and  Mabwiedgcable petSonnel fa acoordapoe wita eny idstruetions;uovidal by tUe yuoducer6 ofthe tosts. 
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(a  (L 

• If a tost was 8dministared to a atudent with impaixed se:nsory, manua3, oi speakipg si{i3is, the ust resulte accuralely roYlect the sCudent's aptltudo or aahievemoni levat or wbaurvwi other factors the test puq+otts to measure, ratbor than reflecting thc studcnts impaired sensory, manuai or speeking slalls (unless those skills are the faciors that the test ptuports to mea.cum). 
• '7'he evaluation is suificientiy comprehensrive to identify a13 of the speciai educatirra needs and reLated (suppostive) services ass nre reyuired to assist astudent witli a disabiiity to bonefit trorn- special eduqation, wbetber or noz they are oommoiily ]inl.-ed to the disabiUry category in whicli tho studoat bas beeu classified. 

Ron Monyson-Smith ~ ~~ 	 PositCon 
Concur with fmdingst --iYes 	No 

Jalisarc De.Taan 	 Position 
Goncur wiih t3ud➢np: Yes 	No 

(Te®mMomber2) 	 Pos6tion 
Concur with findings: Y'es No 

(TeRmMembci3) 	 Posiiion 
Concur witk findings: —Yes _No 

{TcamA4ember4 } 	 Position 
Concur witli. ftudings: Yes N 

{Te.asnMemberS} 	 Pusidon 
Concur with findiags: Yes Nq 

Sistement of non-concurrtag team mem.ber's concinaions: 
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Team Membor. 
{:onclusione: 

Statement of non-cnncurring teum member's concTuslonx 

Team Niembtr. 
Conolneians; 
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tn The fitiafter Of: 

Arelfana-Hawkins 
V5♦ 

2- 	~. 	A, • .' 

D '. f. os t i o n i.f 

Alyssa Hawkins 

i ~ •'' i ~ r 

r ri 	+ 	~ 	., .~1• 	~ 
I 

800.442.DEPO 
Support@centralcourtreporrting.cam 

www.centra[courtreporting.cam 



1 	IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 	IN AND FOR THE COUNTY OF SPOKANE 

0 
ALYSSA ARELLANO-HAWKINS, a minor ) 

4 	child, and DEYANIRA ARELLANO, 	) 
individually, and as legal 	) 

5 	guardian for the minor child, 	) 
) 

6 	Plaintif£s, 	) 
) 

7 	vs. 	 ) No. 16-2-00887-3 
} 

8 	DEACONESS MEDICAL CENTER, a 	) 
Washington Non-Profit Corporation,) 

9 	 ) 
Defendant. 	) 

10 

11 	VIDEO DEPOSITION UPON ORAL EXAMINATION OF 

12 
	

ALYSSA HAWKINS 

13 

7~ 

15 	 November 16, 2016 
11:32 a.m. 

16 	1321 Columbia Park Trail 
Richland, Washington 

17 

P~V' 

23 

24 
REPORTED BY: 

25 	JERI L. CHANDLER, RMR, RPR, CRR, CCR No. 3191 
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Arellano-Hawkins vs. Deaconess Me.dica'_ Center 	AlyEsa Hawkins 11/16/2016 

1 APPEARP.NCES: 

2 	For the Plaintiffs: 

3 	ANDREA J. CLARE 
GEORGE E. TELQUIST 

4 	Telquist Ziobro McMillen Clare 
1321 Columbia Park Trail 

5 	Richland, Washington 99352 
PH: 509.737.8500 

6 	andrea@tzmlaw.com  

7 	For the Defendant: 

8 	RYAN M. BEAUDOIN 
Witherspoon Kelley 

9 	422 West Riverside Avenue 
Suite 1100 

10 	Spokane, Washington 99201-0300 
PH: 509.624.5265 

11 	FAX: 509.458.2728 
rmb@witherspoonkelley.com  

12 
Also present: 

13 
SEAN LYKKEN, Legal Videographer 

14 
DEYANIRA ARELLANO 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ 
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Arellano-HawkinB vs. Deaconess Medical Center 	Deyanira Arellano 11/16/2016 

1 A. Once we got there, they said -- we11, we got her -- 

2 	when they called us, they said they were giving her 

3 	body massages and CPR, and they didn't know what had 

4 	caused her heart to, you know, to go down; and they 

5 	weren't sure what the outcome would be, so for us to 

6 	head over there. 

7 	So the whole time we headed over there, we weren't 

8 	sure if she was going to be alive or not. When we got 

9 	there, they told us, We got her stabilized. Her heart 

10 	rate is back up, and she's stable. She's doing fine. 

11 	And I asked, Well, what happened? 

12 	And they said, We're not sure yet. 

13 Q. Who are you speaking to? 

14 A. A doctor there. I believe the one that was there was 

15 	Dr. Strandness. We took a couple hours, and we were 

16 	just waiting. They said they were going to call us in 

17 	to give us a better reason why she went through that. 

18 	Then a couple hours went by, and then they called 

19 	me and my husband at the time and he -- the 

20 	Dr. Strandness told us that she's stable; that it was 

21 	very unfortunate, but that the reason why they -- she 

22 	pretty much went into cardiac arrest was because they 

23 	gave her the wrong dosage of potassium; that it wasn't 

24 	the nurse's fault; that it had to do with the pharmacy 

25 	not measuring the right dosage for her. 

~ 
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Arellano-Hawkins vs. Deaconess Medical Center 	➢eyanira Arellaxio 11/16/2016 

1 And he said -- the only thing he said was that 
2 they weren't sure how it would affect her; that t-he 
3 only -- since the oxygen to her brain had been stopped 
4 for quite a while, which I didn't know of. 	They never 
5 told me how long she was under until just now. 
6 Q. Until just now? 

7 A. Yeah. 	They never told me the time that she was pretty 
8 much dead. 

9 Q. We can take a break any time you want. 
10 A. So they just said it could be a matter of nothing 
11 really affecting her or it could be a matter of 
12 something really affecting her mentally. 	He said, But 
13 it's going to be years before you even notice that 
14 because you have to wait until she starts walking and 
15 talking and getting her, you know, motor skills. 
16 And he said, so just be aware -- you know, be 
17 aware of how she's growing, you know, just with her 
18 mentally. 	He said it could affect her because of the 
19 oxygen to her brain was cut off for a while. 
20 And he just -- that's all he said. 	Aiad I-- T 
21 said, Well, how can this sort of thing happen? 
22 And he told me, well, we're t-aking -- he said that 
23 there was going to have -- the hospita.l was going to 
24 have a meeting and that they were going to change the 
25 procedures of how they did things as far as like the 
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Arellano-Hawkins vs. Dear,oness Medical Center 	Deyanira Arellano 11/16/2016 

1 Q. Does she have any other health care needs other than 

2 	the need to follow up on her kidney issues? 

3 	A. No. 

4 Q. I want to go back in time a little bit to 1998 and the 

5 	next couple of years. How did Alyssa progress as a 

6 	young toddler? 

7 A. We -- I have taken her to the ARC of Tri-Cities since 

8 	she was six months old. That's a program for -- that 

9 	helps children that are slightly delayed. I put 

10 	them -- I put both of them, Alexis and Alyssa, in that 

11 	program since they were six months to help them get 

12 	extra help with their motor skills, cognitive skills, 

13 	and just overall. They recommended that program to me. 

14 	So they've been -- they were going there until the age 

15 	of four, when they started preschool. 

16 	Since -- since six months old, we started -- we 

17 	started noticing little things that -- it was obvious 

18 	Alyssa was falling behind compared to her sister. 

19 	Alexis just started progressing at a normal rate, and 

20 	Alyssa just stayed behind just with everything. 

21 Q. Has Alexis had testing £or her IQ? 

22 	A. Yes. 

23 	Q. And what's her test results? 

24 A. Well, not recently, but when -- I think her last IQ 

25 	test, they recommended to us a psychologist to check 

~ 
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1 	both the girls to see where they were at for their 

2 	mental state, and Alexis, I think she was about five 

3 	years old. They just said she's normal. She doesn't 

4 	need extra help or extra -- as far as in school, she 

5 	didn't need any extra help with anything. 

6 Q. But more recently, there was a development? 

7 A. With Alexis? 

8 	Q. Yeah. 

9 	A. No. 

10 Q. Oh, I thought you indicated that there was a need to go 

11 	to a psychologist? 

12 A. No. When they were premature, since they were in that 

13 	developmental program, they recommended when they were 

14 	young for them to both get an IQ test to exit them 

15 	froiu -- and Alexis didn't need it anymore, but Alyssa 

16 	did conta.nue to need extra help. 

17 	Q. Tell me about A].yssa's educational history. She's had 

18 	individual IEP's? 

19 	A. Yes. 

20 	Q. Tell me about that, if you would. 

21 A. She's had IEP's since she started school, since 

22 	elementary school. They did testing on her, and they 

23 	consider her a special needs. So she's been in a 

24 	special needs class since elementary school. 

25 	So she has regular IEP's with her special ed. 

~ 
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Alyssa Hawlcins 11/16/2016 

1 
	

C E R T I F I C A T E 

2 STATE OF WASHINGTON ) 
) 	ss. 

3 	COU1tiTTY OF $EATTON 	) 

4 	This is to certify that I, Jeri L. Chandler, 

5 Registered Professional Reporter and Certified Court 

6 Reporter in and for the State of Washington, residing at 

7 Kennewick, reported the within and foregoing deposition; 

8 said deposition being taken bef.ore me on the date herein 

9 	set forth; that pursuant to RCW 5.26.010 the witness was 

10 	first by me duly sworn; that said exama.nation was taken by 

11 me in shorthand and thereafter under my supervision 

12 	transcribed, and that same is a£ull, true and correct 

13 	record of the testimony of said witness, including all 

14 	questions, answers and objections, if any, of counsel. 

15 	1 further certify that I am not a relative or 

16 employee or attorney or counsel of any of the parties, nor 

17 	am I financiallv interested in the outcome of the cause. 

18 	IN WITNESS WHEREOF I have set my hand this 

19 	30th day of November, 2016.,7~
t
. 

 20 
 

i~ 
21 	 JERI L. CHANDLER, RMR, RPR 

CCR NO. 31.91 
22 

23 

24 

25 

Not ile 
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OisablIIbConsWhnt 
Dlp/omol¢ Amerlcars9pard 
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PFf1Ll(' G. 13fiRNfi(;Ds  Ph.[S.r  C7fif3P5 
R64CHOLOGICAL RS50CIRT6, P.S. 

Clinicai Psychology 
Clinical Neuropsychology 

AMON BLDG, 
92 LE E BLVD. 
P.O. BOX 72 

flICHLAND, WA 99352 
1609(943-6866 

FAX(509)943-0223 
97-1084373TX ID # 

March 2, 2004 

Division of Disability Determination Services 
Rock Pointe 11I Building 
1330 Noith Washiiigton, Suite 2080 
Spokane, WA 99201-2341 

RE: 	HAWICINS, ALYSSA 
SOCIAL SECiJRdTY N0. 533-41-7069 
DOB: 08/09/98 

It is alleged that Alyssa Hawkins exhibits brain damage. The, Weschler Preschool Primary Scale 
of Intelligence-Revised (WPPSI-R) (perfo' rmanceinT"alligence estimate only), age-appropriate 
speech testing (i.e., the Preschool Language Scale [Fourth Edition]), and the Vineland Adaptive 
Behavior Scales were requested. The psyehological testing was conducted on February 17, 
2004. 

Your referral letter included a speech and language evaluation administered in Apri12002 by the 
Pasco School District wheq Al ssa was thr ~ ars ' e months of agc. Administration of the 
Preschool Language Seale (Fotuth Edition) was attempt but discbntinued because Alyssa 
would nn comne s~asks. Alyssa exhibited diffrculty understanding and using language 
appropriately. She erlribited developmental articulat9on errors. 

There was a disability evaluatiori conducted by 7. M, Toews, Ed.D, dated April 10, 2000. 
Dr. Toews administered the Bailey Infant Scales of Development. He diagnosed Alyssa with 
moderate mental retardation. 

A note from Kennewick General Hospital prepared by Dr. Henry Chou, M.D. dated 
November 13, 1999 was also included. Alyssa had a low-grade fever and respiratory distress. 
Her diagnoses were RSV, bronchiolitis, respiratory distress, right nuddle lobe pneumonia, left 
otitis media. Oxygen support tbr2Rgb-a te~st~was requireci. 

r 
, 

CLINICAL IN`tERVIEW — ALYSSA HAWKINS AND MOTHER 

Alyssa is now five years of age. Initially, she sat with her mother in a chair. Later, she became 	~ more active and juniped on the couch and rolled on the floor. 	 ti  . 	 v 
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RE: 	FiAV4'I{IIVS, Alyssa 

Alyssa is an identical twin. She was born ten weeks premature, weighing two pounds, fourteen ounces. There were breat 'ng difficulties at birth. Alyssa remained in the hospitai for tv, o months. She did not develop a retinopathy. Her eyesight is adequate, as is her hearing. Alyssa did not begin walking until two years of age. She did not speak in two-word combinations until she was three years old, She participated in a program through the Tri-Cities Association for Retarded Children fzom six months of age until she was three years old. She is enrolled in special education classes. At the age of five, Alyssa  may know fifty words.  She does not speak in full sentences, She does not know all of her colors. She is able to count from one to ten, and knows her ABC's. 

Alyssa takes no medication on a regular basis. She just frnished a trial period of Amoxicillin, which is an antibiotic. Alyssa does not have seizrues, blackouts, dizzy spells, or headaches. She has had pneumonia on two oceasions. 

Alyssa has had an RSV. Her sister  is physically larger. Her sister does not participate in special education.-  The two relate relatively well~. Alyssa is cooperative at times. She is more of a follower, with her twin sister being the leader.—My—s—sa has prob~ le w th her attention span, She may be able to concentrate for one-half hour in watching a favorite movie. 
Alyssa vacillates between normal activity Ievels and hyperaetivity. She has temper tantrams two to three times per day. She tbrows herself on the floor. Lately, she wi11 run aud hide. 
Alyssa is a picky eater. She likes vegetables and saltine craclters. She is somewhat below the SOth percentile in her height and weight. She weighs thirty-eight pounds. Her sister weighs fifty-eight pounds, Alyssa sleeps through the night. She goes to bed by 9 00 p m and is up by 7:30 a.m. . 	 • 
Alyssa had an intestinal blockage, which was repaired surgical Y ~t five—days of a~.  She developed a kidney infection after the surgery.  There was a lack of oxygen during that period of time. The doctor has told ATyssa s motTier that is when brain damage may bave occurred.  
There is no lvstory of head injuries. Alyssa has had high fevers with ear infections, with no convulsions. There have been no tubes in her ears. There have been no toxic exposures. 
Alyssa likes to play with dolls. 13er play was fairly aggressive in nature. Her language verbalizations were ugiutelligible. She engaged in repetitive play. 	~ . 	. 	_.... _. .~~-----_ 
BEHAVIORAL OBSERVATIONS 

Alyssa is somewhat small for her age. She has dark hair, which was pulled back. She was initially somewhat shy. She has a bj~g smilSA j_%IpLssing teeth. She was wearing a pink sweatshirl, jeans, and tennis shoes. She has a short attention span. She became restless quickiy. She distractied easily. She does not speak in complete aentences. Her language was intelligible au ; 	only becse she was looking at the pictures and saying the words at the same time. There were very few intelligible words, per ps frve to seven, "feet, shoes, ball, kitty." She said "bird" and 
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RE: 	HAWICIlVS, Alyssa 

"spoon" in Spanish. When given her choice of pictures, she would point to all of them. She had 
difficulty following directions. 

It is felt that the best effort possible was obtained from Alyssa. The test results are considered to 

PSYCI30LOGICl~L TEST RESULTS 

On the Perforrnance Subtests from the WPPSI-R, Alyssa obtained a Performance Estimate of 50. 
On the Performance Subtests of Object Assembly, Geometric Design, Block Design, Mazes, and 
Picture Completion she obtained Scale Scores of l, 2, 3, 1, and 2, respectively. All of the scale 
scores are within a range one would expect at her intelRgence level. 

~~. 

On the Preschool Language Scale (Fourch Edition) Alyssa obtained an Auditory Comprehension 
Standard Score of 63, which placed her at the 1 st percentile and yielded an Age Equivalency of 
3 years-5 months. Alyssa was five years, six months of age at the time of.the evaluation. Her 
Expressive Communication Standard Score was 50, which yielded a pexcentile rank of 1 and an 
Age Equivalency of 1 year-9 months. Her Total Language Combined Standard Score was 52, 
which yielded a percentA~_-~1 and an Age Equivalency of 2 years-4 months. Alyssa shows 
significant delays in ha'language f~nctions, both receptive and expressive. 

The Vineland Adaptive Behavior Scales were admizustered with Alyssa's mother as the 
informant. Alyssa obtained an Adaptive Behavior Composite Standard Score of 48, which 
yielded an Age Equivalency of 2 years-1 month. Her Communication Domain Standard Score 
was 50, which yielded an Age Equivalency of 1 year-8 months. Her Daily Living Skills Domain 
Standard Score was 50, which yielded an Age Equivalency of 2 years-3 months. Her 
Socialization Domain Standard Score was 56, wbich yielded an Age Equivalency of I year- 
9 months. Her Motor Skills Domain Standard Score was 50, which y}elded_au Age Equivatency 
of 2 years-8 months. Alyssa shows siguifieant delays in all areas of her a aptzve ehaviors. 

S'UM1y1ARI' 

In summary, Alyssa Hawkins is an identical twin. She was bom premature. T'here was a 
significant anoxia subsequent to surgery for an intestinalblackage at five days of age. She has 
exhibited RSV. There has been no retinopathy. Hearing and eyesight are adequate. 

Alyssa did not walk until two years of age; two-word combinations did not begin to develop until 
after she was three years old. She is emolled in special education classes. She has difficulty 
with cooperative piay. She exhibits temper tantrums several times per day. She is somewhat of 
a follower, rather than a leader. She is somewhat shy. She is able to count from one to ten and 
knows her ABC's, but has not yet learned all of her colors. She may know 5fty words total at 
this time. 

In ternis of Atyssa's perceptual-motor abilities, as measured by the WPPSI-R, she obtained a 
Standard Score of 50. In her adaptive behaviors on the Vineland, she obtained an Adaptive 
Behavior Composite Standard Score of 48, which yielded an Age Equivalency of 2 years- 	~ 

HENRIQUES
'
035"\1~ 

Il  \ 
Appendix Page 59 



RE: 	HAVPKINS, Alyssa 	 4 

1 month. She is showing deficits all azeas of her adapdve abilities, including conununication, 
daily living skills, socialization, d motor skills. She has problems with attention and 
concentration and persistence and pace. She is highly distractible. 

With respect to language functions on the Preschool Language Scale (FourCh Edition), Alyssa 	 ~ 
obtained an Auditory Comprehension Standard Seore of 63, an Expressive Communieation 
Standard Score of 50, and a Tota1 Language Standard Score of 52, placing her at.the 
Ist percentile, with an Age Equivalency of 2 years-4 months. 

Diagnostically, Alyssa demonstrates a Mixed Re 	 u e D' .der 
(DSM-IV-315.32). On Axis-II she 	bits Moderate Mental Retardation (DSM-Iv-318). 
The prognosis in this situation is poor. 	 "- 

Thank you very much for this referral. If I may be of any fiuther assistance, please feel free to 
contact me. 	 .. 

Sincerely  
r~ 
M V. 

Philip G. Bamard, Ph.D. 
 

Licensed Clinical 	 l h Ps coo ist  y 	g  

PGB:sr/WD113  
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SPOKANIECOUNTYCLERK 

3 

4 

5 1 

6 

7 

8 

IN THE SUPERIOR COURT OF TIIE STATE OF WASHINGTON 9 

]0 
IN AND FOR SPOKANE COUNTY 

11 

12 

13 

14 

19 

17 

le 

19 

20 

ALYSSA ARELLANO-HAWKINS, a minor 
child, and DEYANIRA ARELLANO, 
individually, and as legal guardian for the 
minor child, 

vs. 

DEACONESS MEDICAL CENTER, a 
Washington Non-Profit Corporation; 

Case No. 16-2-00887-3 

NOTICE OF DISCRETIONARY 
REVIEW TO SUPREME COURT 

Pursuant to RAP 4.2(a), Plaintiffs, by and through their attorneys of record, hereby seek 
21 1 

22 
direct review by the Supreme Court of the Superior Court's attached Order Granting 

23 Deaconess Medical Center's Motion to Disnuss Plaintiff Deyanira Arellano's claim for loss of 
24 parental consortium entered on March 3, 2017. 
25 

/ 

26 

27 

miu 
Notice of Discretfonary Review 

~ To Supreme Court 
Page 1 of 3 
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DATED this 16' day of March, 2017. 

TELQUIST ZIOBRO McMILLEN CLARE, PLLC 

Bv: I'A .4 1  U1 1L.i 
A`P'QDREX J. CLARE, WSB7C #37889 
GEORGE E. TELQUIST, WSBA #27203 
Attomeys for Plainfiffs 
1321 Columbia Park Trail 
Richland, WA 99352 
Telephone: (509) 737-8500 
Fax: (509) 737-9500 

Attornevs for Defendant: 

Ryan M. Beaudoin, WSBA #30598 
Timothy M. Lawler, WSBA #16352 
Matt W. Daley, WSBA #36711 
Steven J. Dixson, WSBA #38101 
Todd J. Andolphson, WSBA #46755 
Witherspoon Kelley 
422 West Riverside Avenue 
Suite 1100 
Spokane, WA 99201-0300 
Telephone: (509) 624-5265 
Fax: (509) 458-2728 
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r.a CERTIFICATE OF FILING AND SERVICE 

M 

The undersigned hereby declares, under penalty of perjury, under the laws of the State of 
Washington, that on March 17, 2017, I caused the original of the foregoing document to be: 

{X } filed 
{} sent for filing, with a bench copy to Judge Cooney 
{} e-mailed for Judge Cooney's bench copy 

with the Spokane County Superior Court. 

I also caused a true and correct copy of the foregoing document to be served on the following, 
via: 

Ryan M. Beaud,oin 	 {} Regular U.S. Mail, postage prepaid 
Steven J. Dixson 	 {X} E-Mail to rrnb&withersnoonkellev.com, 
Todd J. Adolphson 	 sjdna,withersnoonkelle .y com & 
Witherspoon Kelley 	 tja@witherspoonkelley.com  
422 West Riverside Avenue 	{} Hand delivery 
Suite I100 	 {} Facsimile to (509) 458-2728 
Spokane, WA 99201-0300 

to 

DATED this 171  day of March, 2017, at Richland, Washington. 

• •.~• ~~ ~ 

~ 
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COPY 
ORIGINAL FILED 

MAR - 3 2011 

SPOKANE COUNTY CLERK 

IN TIE SUPERTOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR TIE COUNTY OF SPOKANE 

ALYSSA ARELLANO-IIAWKINS, a minor 
child, and DEYANIl2A ARELLANO, 
individually, and as legal gllardian for the minor 
child, NO. 16-2-00887-3 

Plaintiffs, 	 ORDER GRANTING DEACONESS 
MEDICAL CENTER'S MOTION TO 

i vs. 
	 DISMISS 

DEACONESS MEDICAL CENTER, a 
Washington Non-Profit Corporation; 

Defendant. 

I. RELIEF SOUGHT 

Defendant Deaconess Medical Center moves the Court for an Order of Summary 
Qpren~rl 

Judgment dismissing Plaintiff Deyanira Arellano'Noss of consortium claim. 

Hearing was held on March 3, 2017. G4er-ge-Te1quist.and Andrea Clare appeared on 

behalf of the Plaintiffs. Timothy M. Lawlor appeared on behalf of Defendant. 

11. MATERLALS REVTEWED 

1. 	Deaconess Medical Center's Motion to Dismiss Deyanira Arellano's Loss of 

I
Consortium Claim; 



, 

2. Memorandum in Support of Deaconess Medical Center's Motion to Dismiss 

Deyanira Arellano's Loss of Consortium Claim; 

3. Memorandum in Opposition of Defendant's Motion to Dismiss Deyanira 

Arellano's Loss of Consortium Claim; 

4. Reply Brief in Support of Deaconess Medical Center's Motion to Dismiss 

Deyanira Arellano's Loss of Consortium Claim; 

5. Declaration of Timothy M. Lawlor. 

III, PINDINGS 

Having reviewed the foregoing and hearrd argument of oounsel, the Court frnds there is 

no genuine issue of material fact. Deaconess is entitled to judgment as a matter of law under 

CR 56 as Plainfiff Deyanira Arellano's loss of consortium claim is time barred. RCW 4.24.010 

and RCW 4.16.089(2). 

FPAI  ~~11 ' 

Based on the foregoing, it is hereby ORDERED: 

1. Defendant's Motion to dismiss Deyanira Arellano's loss of consortium claim is 

GRANTED. 

2. Plaintiff Deyanira Arellano's loss of consorlium claim is hereby dismissed in its 

entirety. 

Done in Open Court this ~~ day of March, 2017. 

~ 

JUDGE 70HN 0. COONEY 
ORDER GRANTINGiDEACONESS MEDICAL 
CENTER'S MOTION!TO DISMISS DEYANTRA 
ARELLANO'SLOSS'OFCONSORTIUMCLAIM-2 ~~ WYTHERSPOON•KELLEY 

Attorneys & Counselors 
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2 	Presented by: 

3 WITHERSPOON•KELLEY 

4 

5 — 

	

6 	-AN M:'B '° 	, SBA # 30598 
TIMOTHY M. LAWLOR, WSBA # 16352 

7  MATTHEW W. DALEY, WSBA # 36711 

	

$ 	Attorneys for Defendant DEACONESS 
MEDICAL CENTER 

9 

Approved a.s to Form and Content 

	

lo 	Notice of Presentment Waived 
]u 

TELQUIST ZIOBRO MCMILLEN CLARE 
12 

13 

14 
REA J. CLARE, WSB # 3 89 

	

15 	GEORGE E. TELQUIST, WSBA # 27203 

16 
Attorneys for Plaintiffs 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

	

28 	ORDER GRANTING DEACONESS MEDICAL 
CENTER'S MOTION TO DISMISS DEYANIItA 
ARELLANO'S LOSS OF CONSORTIUM CLAIM - 3 

Appendix Page 66 

~® ! WITHERSPOON•KELLEY 
Attorneys & Counselors 

422 W. Riverside Avenue, Suite 1100 Phone: 509.624.5265 
Spokane,Weshington 99201-0300 Fex:509.458.2728 



CERTIFICATE OF SERVICE 

Pursuant to RCW 9A.72.085, the undersigned hereby certifies under 
penalty of perjury under the laws of the state of Washington, that on the 
30th day of June, 2017, the foregoing was delivered to the following 
persons in the manner indicated: 

Andrea J. Clare 
George E. Telquist 
Telquist Ziobro McMillen Clare, PLLC 
1321 Columbia Park Trail 
Richland, Washington 99352 

Counsel for Ms. Arellano 

n 

Ma y Fe r ra  

❑ By Hand Delivery 
❑ By U.S. Mail 
❑ By Overnight Mail 
❑ By Facsimile Transmission 
® By Electronic Mail 
Andrea@tzmlaw.com  
George@tzmlaw.com  
Kristi@tzmlaw.com  
Julie@tzmlaw.com  



WITHERSPOON KELLEY 

June 30, 2017 - 11:56 AM 

Transmittal Information 

Filed with Court: 	 Supreme Court 
Appellate Court Case Number: 94292-7 
Appellate Court Case Title: 	Alyssa Arellano-Hawkins et al. v. Deaconess Medical Center 
Superior Court Case Number: 16-2-00887-3 

The following documents have been uploaded: 

• 942927_Answer_SOG_for_Direct_Review_20170630114937SC560669_7786.pdf 
This File Contains: 
Answer to Statement of Grounds for Direct Review 
The Original File Name was S1569638.PDF 

A copy of the uploaded files will be sent to: 

• aliciaa@witherspoonkelley.com  
• andrea@tzmlaw.com  
• george@tzmlaw.com  
• rmb@witherspoonkelley.com  
• sjd@witherspoonkelley.com  
• tja@witherspoonkelley.com  
• tml@witherspoonkelley.com  

Comments: 

Sender Name: Mary Ferrera - Email: maryf@witherspoonkelley.com  
Filing on Behalf of: Matthew William Daley - Email: mwd@witherspoonkelley.com  (Alternate Email: 

laurip@witherspoonkelley.com) 

Address: 
422 W. Riverside Avenue 
Suite 1100 
Spokane, WA, 99201 
Phone: (509) 624-5265 

Note: The Filing Id is 20170630114937SC560669 
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